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My background

• Professor with special responsibilities in tax law

• Core research area: Interpretation and application of anti-avoidance
legislation, but also publications on…

• Background in tax advisory

• Deloitte 2004-2013

• CORIT Advisory 2013-?

Når multinationale selskaber skal betale en fair andel i skat – en balanceakt i

krydsfeltet mellem skatteret og corporate social responsibility, Tidsskrift for Skatter

og Afgifter, 2015, pp. 1655-1665.

Taxation, General Anti-Avoidance Rules and Corporate Social Responsibility, in

“Fair Taxation and Corporate Social Responsibility”. Co-author: Karin Buhmann.

Forthcoming December 2019, Ex Tuto.

Restoring Fairness of the International Tax System – Will the EU Anti- Tax

Avoidance Directive help ensuring the sustainability of the international tax

framework?, in “Tax Sustainability in an EU and International Context”.

Forthcoming spring 2019, IBFD.
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Tax as a moral issue

The Guardian, 12 November  2012

The Telegraph, 12 November 2012



4

Tax as law

”It is part of the prober running

of a business to arrange its

affairs in a way that minimize

tax payments. Danish 

Supreme Court Judge J. 

Nørgaard 2011*

”… the injection of notions of morality 

and fairness into the debate has 

added further complexity and 

uncertainty to an already 

complicated field… this is rather 

unfortunate.” Professor Panayi 2015

”Taxes are a cost, like any other

cost. There is nothing magical or 

special about taxes as a cost, except

that they are subject to adjustment

by government action…”. Professor 

Rosenbloom, 2019

Professor A.N. Laursen, 

DJØF-bladet, March 2017

*Own translation
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Arguments – Tax as law

The legal order and the rule of law create an obstacle to power holders of society

• Taxes are not voluntary  Protection of the individal (corporation) is important

• Taxation is a complex balancing act  Needs to be carried out in a transparent democratic order

• Equal treatment of taxpayers  Presupposes a legal standard to meet some form of clarity

• Objectivity  Requires legal norms to exclude private, subjective perceptions (reducing arbitrariness) 

• Procedural justice Involves independent judicial review

Source: R.P. Österman in Managing Sustainable Business (S. Arvidsson ed., Springer 2018).

”We find consistent evidence that corporate social

responsibility is negatively related to five-year cash

effective tax rates and positively related to tax lobbying

expenditures. Our evidence suggests that, on average,

corporate social responsibility and tax payments act as

substitutes…”

Source: A.K. Davis et al. in The Accounting Review (2016)
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Arguments – Tax as a moral issue

• Ethical/moral view – All regulations are based (also) on ethical values –

law is more than a body of rules  The law should be applied in a 

responsible way

• Real entity view – The corporation is separated from both state and 

shareholders and should be considered a citizen  For all citizens that

are part of the democratic process it is not legitimate to avoid paying 

taxes

• Artificial entity view – The state created the corporation and the 

conditions for its operation in the market  It is legitimate to expect

corporations to cooperate (and not only comply). 

Sources: See e.g. H. Gribnau in Social and Legal Studies (2015), R. Avi-Yonah in

NYU Journal of Law and Business (2014) and A. Hilling & D.T. Ostas in Corporate

Taxation and Social Responsibility (Wolters Kluwer 2017).
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Bridging CSR and tax law

My assessment
• Claims that ”businesses should pay their fair share” and ”show self-restraint” 

are too easy and vague

• The tax base is determined by law for good reasons

• But! The bonus pater business manager still should include CSR reflections
when deciding on the use of tax planning

Sources: P.K. Schmidt in Tidsskrift for skatter of afgifter 2015, P.K. Schmidt & K. Buhmann in Fair Taxation and Corporate
Social Responsibility (forthcoming – Ex Tuto 2019), and P.K. Schmidt in Tax Sustainability in an EU and International 
Context (forthcoming, IBFD 2020).

Argument 2Argument 1

Source: R. Knuutinen, Nordic Tax Journal 2014
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What is currently going on?

It is now (more) common for MNEs and professional investors to:

• Ensure managerial anchoring of the tax function

• Prepare and publish tax policies (internal/external)

• Openly discuss the tax policy with shareholders and other stakeholders

Drivers of this development

• Leaks and scandals – awareness of reputational risk

• The OECD BEPS Project

• Always nice to join a winning team (the good guys)

• True professional enthusiasm

Is legislation catching up  Making ”responsible tax” superfluous?

• No (not yet)
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Examples

https://www.atp.dk/sites/default/files/tax-code-of-conduct-eng.pdf

https://www.atp.dk/sites/default/files/tax-code-of-conduct-eng.pdf
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Examples

https://www.atp.dk/en/responsibility/tax-atp/atps-tax-policy

https://www.atp.dk/en/responsibility/tax-atp/atps-tax-policy


11

Examples

• We only use business structures that are driven by commercial 
considerations, aligned with business activity and which have genuine 
substance.

• We will not undertake transactions whose sole purpose is to create a tax 
benefit which is in excess of what is reasonably understood to be intended 
by relevant tax rules.

• We do not use artificially fragmented structures or contracts to avoid 
establishing a taxable presence in jurisdictions where we do business.

• We do not use so-called secrecy jurisdictions or tax havens to avoid taxes. 
If we establish an entity in low or nil-rate jurisdictions, it will be for 
substantive and commercial reasons, for example local demand for 
renewable energy.

https://orsted.com/en/Sustainability/Our-governance/Policies#7

https://orsted.com/en/Sustainability/Our-governance/Policies#7
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Examples

https://bteam.org/our-work/causes/governance/advancing-responsible-tax-practice

https://bteam.org/our-work/causes/governance/advancing-responsible-tax-practice
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Examples
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Conclusions/reflections

• Taxation is – for good reasons – a closely regulated legal area

• Despite the juridical foundation there are good reasons to include CSR 
reflections when deciding on the use of tax planning

• Trade-off between tax savings and reputational damage

• What does the shareholders really want (shareholder value vs shareholder
welfare)?

• Preparation and publication of tax policies becomming ”the new 
normal” 

• ”2nd generation tax policies” appear to become more concrete and 
operational

• The effect on more responsible tax behaviour on future tax
legislation…?


