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Basis of the presentation
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CFC taxation in a nutshell

• If effective CFC rules not in place  Possible to reduce the tax burden

by shifting mobile assets/income to a company in a low tax jurisdiction

• The opportunity rests on two grounds

1. The seperate entity principle  deferral/sheltering/avoidance

2. The existence of low tax jurisdictions

• CFC rules  Current taxation at the level of the parent company of the 

income in the CFC, despite no dividend distribution

• CFC rules mainly have a prophylactic effect

• The compatibility of CFC rules?

• EU Law

• Tax Treaties

Parent Company 

Controlled Foreign

Company

High tax jurisdiction

Low tax jurisdiction
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Development

Development and spread of CFC legislation

• 1962: The US adopted CFC rules (Subpart F rules)

• 1970s: Canada, West Germany and Japan

• 1990s: The Nordic countries (except Iceland, 2009)

• 1998: The OECD adopted recommendation on CFC rules

• 2015: OECD/G20  BEPS Report, Action 3

• 2016: ATAD adopted with CFC rule

• 2021: Agreement on OECD Pillar II with a broad IIR
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BEPS – Action 3

• Recommendations in the form of ”building blocks”

• Not minimum requirements

• Effectivenes vs. flexibility

1) Defining a 

CFC

2) Exemptions & 

thresholds

3) Defining

tainted income

4) How to 

compute
5) How to 

atttribute

6) Preventing

double taxation
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BEPS – Action 3 – Evaluation

• The recommendations are relatively vague

• Need to ensure flexibilty and different policy objectives  Reduced the 

report to a catalog setting out different options

• Ilustration – The CFC regimes of the Nordic countries were in many

ways already in line with the BEPS recommendations, except e.g.

• Finland the only country that applied both legal and economic ownership test

• Only the Danish rules included an explicit definition of CFC income

• None of the countries had rules in place to ensure that CFC tax assessed on 

intermediate companies did not lead to excessive taxation
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EU Primary Law and CFC Rules

C-196/04 Cadbury Schweppes

• Step 1: National provisions which apply to holdings… giving them definite 

influence…  Freedom of establishment, cf. para 31

• Step 2: …it is common ground that the legislation on CFCs involves a 

difference in the treatment...  …creates a tax disadvantage for the 

resident company to which the legislation on CFCs is applicable… 

…constitute a restriction…, cf. para. 43-45

• Step 3: …in order… to be justified on the ground of prevention of abusive 

practices, the specific objective… must be to prevent conduct involving the 

creation of wholly artificial arrangements which do not reflect economic 

reality, with a view to escaping the tax normally due …, cf. para. 55

. Confirmed in later case law: C-201/04 Test Claimants, C-135/17

X-GmbH and E-3/13 & E-20/13 Fred/Petter Olsen and others
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ATAD

The CFC rule in the ATAD (2016/1164) – A minimum standard
• Main conditions:

• Applicable to both entities and PEs

• 50% threshold to define direct or indirect, as well as legal or economic control

• 50% effective tax rate threshold

• Model A: Full-fleged CFC-approach based on analysis of categories of income
• Substance carve-out rule for applying the approach intra-EU and optional exemptions:

• if ”tainted” income ≤ 1/3 of total income

• for financial undertakings if ”tainted” income from group companies ≤ 1/3

• Model B: Ligtht/quasi CFC-approach
• Only attribution of income from ”non-genuine arrangements”

• Exemption if accounting profits ≤ EUR 750,000, and non-trading income ≤ EUR 

75,000, or of which the accounting profits ≤ 10 % of its operating costs

• Income to be included in proportion to ownership participation

• Relief: Dividends/gains concerning the CFC + Credit relief for tax paid by CFC 
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Implementation in Nordic MS

• Control: X ≥ 25 % of 

votes/capital/profits

• Only foreign entities/PEs

• Low tax test: X < 60 %

• Model A

• Income test: No

• Substance carve-out: 

Yes, EU/EEA and 3rd 

states if…

• Inclusion: Entity method

• Control: X ≥ 25 % of 

votes/capital

• Only foreign entities (not 

PEs)

• Low tax test: X < 55 % 

and ”white-list”

• Model A

• Income test: No

• Substance carve-out: 

Yes, EU/EEA

• Inclusion: Entity method

• Control: X > 50 % of 

votes/capital/profits

• Foreign and domestic

(no low tax test!)

• Model A

• Income test: CFC 

income > 1/3

• Only a limited/partial

substance carve-out for 

other IP income

• Inclusion: Entity method

(optional)
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ATAD-implementation of CFC-rules

Member state

CFC rules 

pre ATAD

ATAD

model

Low tax 

condition

Substance

carve-out

Belgium No B Yes n/a

Bulgaria No B Yes n/a

Cyprus No B Yes n/a

Denmark Yes A No No

Estonia No B Yes n/a

Finland Yes A Yes Yes

France Yes A Yes Yes

Grækenland Yes A Yes Yes

Italy Yes A Yes Yes

Ireland No B Yes n/a

Latvia No B Yes n/a

Lithuenia Yes A Yes n/a

Luxembourg No B Yes n/a

Croatia No A Yes Yes

Malta No B Yes n/a

The Netherlands No (A) Yes Yes

Poland Yes A Yes Yes

Portugal Yes A Yes Yes

Rumania Yes A Yes Yes

Slovenia No A Yes Yes

Slovakia No B Yes n/a

Spain Yes A Yes Yes

United Kingdom Yes B Yes n/a

Sweden Yes A Yes Yes

Czech Republic No A Yes Yes

Germany Yes A Yes Yes

Hungary Yes A Yes Yes

Austra No A Yes Yes

• CFC rules before ATAD: Around 1/2

• Model A after ATAD: Around 2/3

• Model B efter ATAD: Around 1/3

• Still significant variations, but

• All MS (except Denmark) only apply the 

rules cross-border

• All  MS (except Denmark) includes a 

low-tax condition

• All MS that have opted for Model A 

(except Denmark) apply a substance

carve-out.
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Norway – NOKUS rules

• Control: X ≥ 50 % of the 

shares/capital held by 

Norwegian taxpayers

• Only foreign entities

• Low tax test: X < 2/3, 

white-/blacklist

• Income test: Yes (treaty

countries only), mainly

passive income

• Substance carve-out: 

Yes, EU/EEA

• Assembles Model A

• Inclusion: Entity method

Compared to ATAD CFC-rules

• Different control test
• Not a ”classic” control test

• No testing based on voting rights / profit share

• Low tax test more strict than ATAD

• Income test less strict than ATAD 
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Looking ahead – OECD Pillar II

Source: OECD, Pamflet on Two-Pillar Solution to Address the Tax Challanges Arising from the Digitalisation 

of the Economy, October 2021.
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Looking ahead – OECD Pillar II

Source: OECD, Pamflet on Two-Pillar Solution to Address the Tax Challanges Arising from the Digitalisation 

of the Economy, October 2021.

• IIR with a ”formulaic substance carve-out” to some extent overlap CFC rules!

• European Commission:

• Pillar II will have implications for existing and pending directives, including ATAD

• Necessary to explore how to best accomodate interaction between IIR and CFC rules

• Draft ”Pillar II Directive” expected quite soon 
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Conclusions

• BEPS action 3: Vague recommendations in the form of building blocks

• The official object of ATAD has not been fully achieved when it comes

to the CFC rules of MS

• Considerable differences across the EU

• To some extent also with respect to the Nordic MS 

• However – in my view – still a step forward

• All MS now at least have some kind of CFC-rules  Bolsters overall 

resilience against agressive tax planning through CFCs

• Preferable compared to the alternative of MS unilaterally implementing the 

BEPS recommendations in a completely uncoordinated manner

• Need to revise the ATAD and national CFC regimes in order to avoid

(to much) overlap with the IIR of OECD Pillar II 


