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Abstract: Recently. the controlied foreign company (CFC)
rules have gained increased atiention; as such rules play
an impartant rolein the ongning eforts of the OBCD/G20
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Tax Avoidance Directive — An Interim

1 Introduction

In recent years, legistation on controlled foreign compa-
nies (CFC legislation) has gained renewed attention from
policy makers, academics, and practitioners around the
weorld, as this kind of legislation can play an impartant

(BEPS). the
article revisits the CFC regimes of the Nordic countri

role when debated issues related o

verder b0 assess whether these regimes are in line with the
recommendations from the OECDYG20 and to determine
‘whether Sweden, ﬁnhn\‘l.andl)enmalk. mEIJmem'b!(
states, will b

planning by multi Ae-
mnlmg)y.m their recent efforts to address base erosion
‘and profit shifting (BEPS), both the OECD/G20 and the Eu-
ropean Comemis i

proposal for an Anti Tax Avoidance Directive is adopted
in its current form. It is concluded that the Nordic CFC
regimes in many ways already are in line with the recom-
mendations as well as the directive, but also that certain
‘amendments have to be made.
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CFC legislation, or tightening CFC rules that
are already in place. As a result of thess effarts, recom-
mendations regarding the design of CFC legislation have
‘been developed by the OECD/G20 {OECD (2015a)). More
wver, e Eurogean Commission’s meent praposal for an
Anti-Ta:

A CFCrule?

In the context of these new developments, it seems
approgiriate o revisit the CFC legislation enacted by the
Kordic countries, in onder o assess to what extent the
current CFC rules in the Nordic countries are in line with
the recommendations from the OECD/G20, and to deter-
mine whether Sweden, Finland, and Denmark, as member
states of the European Union, will have to make amend-
ments to their CFC rades if the ATA Directive is adopted in

A General Income Inclusion Rule as a Tool for Improving
the Internarional Tax Regime — Challenges Arising from
EU Primary Law
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Implementation of the ATAD Rules on
Controlled Foreign Companies - A Nordic
Member State Perspective

This article analyses the implementation of the

find the ATAD to be a step in the right direction.

1. Introduction
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CFC taxation in a nutshell

« |f effective CFC rules not in place = Possible to reduce the tax burden
by shifting mobile assets/income to a company in a low tax jurisdiction

« The opportunity rests on two grounds
1. The seperate entity principle - deferral/sheltering/avoidance
2. The existence of low tax jurisdictions

« CFC rules - Current taxation at the level of the parent company of the
Income in the CFC, despite no dividend distribution

Parent Company

 CFC rules mainly have a prophylactic effect

High tax jurisdiction

« The compatibility of CFC rules? Low tax jurisdiction
« EU Law

) Controlled Foreign
« Tax Treaties Company
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Development

Development and spread of CFC legislation

1962: The US adopted CFC rules (Subpart F rules)

« 1970s: Canada, West Germany and Japan

e 1990s: The Nordic countries (except Iceland, 2009)

« 1998: The OECD adopted recommendation on CFC rules
« 2015: OECD/G20 BEPS Report, Action 3

« 2016: ATAD adopted with CFC rule

« 2021: Agreement on OECD Pillar Il with a broad IIR



BEPS - Action 3

Recommendations in the form of "building blocks”

Not minimum requirements
Effectivenes vs. flexibility

4) How to
compute

2) Exemptions &
thresholds

5) How to
atttribute

EBS ‘.“’ COPENHAGEN BUSINESS SCHOOL
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6) Preventing
double taxation
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BEPS — Action 3 — Evaluation UBS B

 The recommendations are relatively vague

* Need to ensure flexibilty and different policy objectives - Reduced the
report to a catalog setting out different options

 [llustration — The CFC regimes of the Nordic countries were in many
ways already in line with the BEPS recommendations, except e.g.
« Finland the only country that applied both legal and economic ownership test
* Only the Danish rules included an explicit definition of CFC income

* None of the countries had rules in place to ensure that CFC tax assessed on
intermediate companies did not lead to excessive taxation
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EU Primary Law and CFC Rules U85 B

C-196/04 Cadbury Schweppes

Step 1: National provisions which apply to holdings... giving them definite
influence... > Freedom of establishment, cf. para 31

Step 2: ...itis common ground that the legislation on CFCs involves a
difference in the treatment... - ...creates a tax disadvantage for the
resident company to which the legislation on CFCs is applicable... 2>
...constitute a restriction..., cf. para. 43-45

Step 3: ...in order... to be justified on the ground of prevention of abusive
practices, the specific objective... must be to prevent conduct involving the
creation of wholly artificial arrangements which do not reflect economic
reality, with a view to escaping the tax normally due ..., cf. para. 55
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ATAD

The CFC rule in the ATAD (2016/1164) — A minimum standard

« Main conditions:

Applicable to both entities and PEs

50% threshold to define direct or indirect, as well as legal or economic control
50% effective tax rate threshold

 Model A: Full-fleged CFC-approach based on analysis of categories of income

Substance carve-out rule for applying the approach intra-EU and optional exemptions:
« if "tainted” income < 1/3 of total income
« for financial undertakings if "tainted” income from group companies < 1/3

« Model B: Ligtht/quasi CFC-approach
Only attribution of income from "non-genuine arrangements”

Exemption if accounting profits < EUR 750,000, and non-trading income < EUR
75,000, or of which the accounting profits < 10 % of its operating costs

Income to be included in proportion to ownership participation
Relief: Dividends/gains concerning the CFC + Credit relief for tax paid by CFC



Implementation in Nordic MS

-

Control: X 2 25 % of
votes/capital/profits

Only foreign entities/PEs
Low tax test: X <60 %

Model A

Income test: No
Substance carve-out:
Yes, EU/EEA and 3rd

states if...

Inclusion: Entity method

Control: X = 25 % of
votes/capital

Only foreign entities (not
PES)

Low tax test: X <55 %
and "white-list”

Model A

Income test: No

Substance carve-out:
Yes, EU/EEA

Inclusion: Entity method

EBS ‘.\‘7‘ COPENHAGEN BUSINESS SCHOOL
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Control: X > 50 % of
votes/capital/profits

Foreign and domestic
(no low tax test!)

Model A

Income test: CFC
income > 1/3

Only a limited/patrtial
substance carve-out for
other IP income

Inclusion: Entity method
(optional)



ATAD-implementation of CFC-rules GBS M

CFCrules | ATAD Low tax [Substance
Member state pre ATAD | model [ condition | carve-out
Belgium No B Yes n/a
Bulgaria No B Yes n/a
Cyprus No B Yes n/a

Ireland

No

Yes

n/a

Latvia

Luxembourg | No | B | Yes | n/a_|
Malta | No | B | Yes | n/a|

No

Yes

n/a

Slovakia | No | B | Yes | n/a|
UnitedKingdom | Yes | B | Yes | n/a_|

COPENHAGEN BUSINESS SCHOOL
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* CFC rules before ATAD: Around 1/2

« Model B efter ATAD: Around 1/3

« Still significant variations, but

» All MS (except Denmark) only apply the
rules cross-border

« All MS (except Denmark) includes a
low-tax condition

« All MS that have opted for Model A

(except Denmark) apply a substance
carve-out.

11



Norway — NOKUS rules

Control: X 2 50 % of the
shares/capital held by
Norwegian taxpayers
Only foreign entities
Low tax test: X < 2/3,
white-/blacklist

Income test: Yes (treaty
countries only), mainly

passive income

Substance carve-out:
Yes, EU/EEA

Assembles Model A

Inclusion: Entity method

EBS ‘.“’ COPENHAGEN BUSINESS SCHOOL
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Compared to ATAD CFC-rules

« Different control test
 Not a "classic” control test
* No testing based on voting rights / profit share

 Low tax test more strict than ATAD

* |ncome test less strict than ATAD

12



Looking ahead — OECD Pillar 11 GBS B o™

Pillar Two provides a minimum 15% tax on corporate profit, putting a floor on tax competition. Covernments
worldwide agree to allow additional taxes on the foreign profits of MNEs headquartered in their jurisdiction at

least to the agreed minimum rate. This means that tax competition will now be backstopped by a minimum level
of taxation wherever an MNE operates.

A carve-out allows countries to continue to offer tax incentives to promote business activity with real substance,
like building a hotel or investing in a factory.

Ultimate Operating
parent company subsidiary

The global
minimum tax rate
would apply to
companies with
over EUR 750M
annual revenue

Source: OECD, Pamflet on Two-Pillar Solution to Address the Tax Challanges Arising from the Digitalisation 13
of the Economy, October 2021.
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Looking ahead — OECD Pillar Il

Overall design
Pillar Two consists of:
two interlocking domestic rules (together the Global anti-Base Erosion Rules (GloBE) rules): (1} an Income Inclusion

Rule (IIR), which imposes top-up tax on a parent entity in respect of the low taxed income of a constituent entity;
and (1) an Undertaxed Payment Rule (UTPR), which denies deductions or requires an equivalent adjustment to

the extent the low tax income of a constituent entty 15 not subject to tax under an IIR; and

a treaty-based rule (the Subject to tax rule (STTR)) that allows source junsdictions to impose imited source
taxation on certain related party payments subject to tax below a minimum rate. The STTR will be creditable
as a covered tax under the GloBE rules.

Source: OECD, Pamflet on Two-Pillar Solution to Address the Tax Challanges Arising from the Digitalisation
of the Economy, October 2021.

« |IR with a "formulaic substance carve-out” to some extent overlap CFC rules!

« European Commission:
« Pillar 1l will have implications for existing and pending directives, including ATAD
» Necessary to explore how to best accomodate interaction between IIR and CFC rules
« Draft "Pillar Il Directive” expected quite soon

14
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BEPS action 3: Vague recommendations in the form of building blocks

The official object of ATAD has not been fully achieved when it comes
to the CFC rules of MS

» Considerable differences across the EU

« To some extent also with respect to the Nordic MS

However — in my view — still a step forward

« All MS now at least have some kind of CFC-rules - Bolsters overall
resilience against agressive tax planning through CFCs

* Preferable compared to the alternative of MS unilaterally implementing the
BEPS recommendations in a completely uncoordinated manner

Need to revise the ATAD and national CFC regimes in order to avoid
(to much) overlap with the [IR of OECD Pillar Il

15



