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l. Introduction

n May 28, 2009 the Danish parliament
O adopted a tax reform which significantly im-
proved the Danish holding company regime.
Accordingly, dividends and capital gains on shares in

subsidiaries and group companies are generally tax
exempt with no holding period requirements.

International holding companies are often estab-
lished with the purpose of avoiding local withholding
taxes on distributed dividends, avoiding taxation of
capital gains on shares and to obtain dividends from
high and low tax countries to utilise tax credits. Natu-
rally, numerous factors are of importance in the deci-
sion of placing a holding company, including tax and
non-tax factors.

The following provides a brief overview of the most
important tax rules for a foreign investor considering
investing through a Danish holding company. Fur-
thermore a comparison is provided of Denmark as a
holding company jurisdiction compared to the tradi-

tional holding company jurisdictions within the EU;
Belgium, Cyprus, Ireland, Luxembourg, the

Netherlands and Sweden.

Il. General tax rules

In Denmark no special tax regimes for holding
companies exists. Thus, the general corporate tax
legislation applies, including the EU Parent-
Subsidiary Directive, the Interest and Royalty Direc-
tive and the Danish Double Tax Treaties.

However, specific legislation exists regarding so-
called investment companies. Such investment
companies are fully tax-exempt and can be used to
invest in securities for foreign investors. Foreign in-
vestors will generally not be taxable in Denmark on
income from an investment company if certain own-
ership requirements are met. The investment is not a
direct alternative to a holding company.

In Denmark no capital duties are imposed on the
formation of companies. Furthermore no duties are
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imposed on the issue of shares, the increase in share
capital and the transfer of shares.

Despite the fact that no favourable tax regime for
holding companies exists in Denmark, the use of a
Danish holding company might be advantageous as
the improved (general) tax rules on dividends and
capital gains on shares apply as well as the fact that no
capital duties are imposed in Denmark.

A. Corporate tax rate and tax base

Resident companies are subject to Danish corporate
income tax. The corporate tax rate on net income is 25
percent, i.e. no local taxes are levied. Resident compa-
nies are not taxed on income from foreign immovable
property and income from foreign permanent
establishments. All other types of income of resident
companies, e.g. dividends, interest and royalties de-
rived directly, as well as CFC income are subject to
worldwide taxation.

Public and private companies established (regis-
tered) under Danish law are considered resident com-
panies for Danish tax purposes. In addition, foreign-
incorporated companies and other entities not
registered in Denmark are considered resident in
Denmark if their place of management is located in

Denmark.

The
competitive.

Danish corporate tax rate is generally

B. National and international joint taxation

Danish companies controlled by voting power within
the same group are subject to mandatory joint taxa-
tion. This rule applies to all Danish companies within
the same group, including real estate and permanent
establishments located in Denmark. Consequently, tax
losses of one company are automatically used by
other companies within the same group with positive

income.

A Danish company may opt for international joint
taxation with non-resident group companies. This
choice must include all non-resident group compa-
nies for a period of at least 10 years. All group compa-
nies will be subject to Danish taxation if international

joint taxation is established.

With respect to national and international joint
taxation the use of a Danish holding company is

favourable.

C. Transfer pricing

The Danish transfer pricing rules are based on the
arm’s length principle and follow the OECD Transfer
Pricing Guidelines and apply to national and cross-
border transactions between affiliated Danish and for-
eign companies.
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Il Taxation of dividends and capital gains on
shares

A. In general

As of the tax income year 2010 the Danish tax
legislation regarding dividends and capital gains on
shares has been harmonised. Generally the tax treat-
ment is now dependent on the classification of the
shares in three different categories:

1. Subsidiary shares

The parent company owns at least 10 percent of the
shares of the subsidiary. The subsidiary is a company
resident in Denmark or Denmark is obliged to give up
or reduce taxation under the EC Parent/Subsidiary
Directive or under a tax treaty with the country in
which the subsidiary is resident.

2. Group shares

The parent company and the subsidiary are subject to
Danish international joint taxation, i.e. the parent
company has a direct or indirect control of more than
50 percent of the voting power in the group company
or an ultimate parent company has a direct or indirect
control of more than 50 percent of the voting power in
the parent company and the group company.

3. Portfolio shares

All other shares, including convertible bonds (i.e. non-
subsidiary shares and non-group shares).

An anti-avoidance rule applies to avoid fulfilment of
the ownership requirement through a chain of com-
panies. According to this anti-avoidance rule, the cor-
porate shareholders of the recipient parent company
are considered direct owners of the distributing
company (i.e. the subsidiary or group company) if the
following cumulative requirements are fulfilled:

m The recipient parent company’s primary function is
ownership of subsidiary shares or group shares; and

m The recipient parent company does not exercise
real economic business with respect to the share-
holding; and

® More than 50 percent of the share capital in the re-
cipient parent company is directly or indirectly
owned by companies that could not receive tax free
dividends from the distributing subsidiary or group
company if they owned the shares directly; and

® The shares in the recipient parent company are not
admitted for trading on a regulated market.
A change in status from portfolio shares to

subsidiary- or group shares or vice versa, e.g. due to
additional acquisitions or disposal, is treated as a tax-
able disposal at the market value of the existing shares
owned.




B. Capital gains on shares

Danish companies are not taxed on capital gains on
sale of subsidiary- and group shares, whereas capital
gains on portfolio shares are taxable (25 percent).
Gains and losses on portfolio shares are taxed accord-
ing to the mark-to-market principle. The realisation
principle may however apply on gains and losses on
non-listed portfolio shares, if this principle is chosen
as timing principle for all such shares and the mark-
to-market principle has not earlier been used with re-
spect to the taxation of gains and losses on portfolio
shares.

There are no Danish withholding taxes on capital
gains on shares.

C. Outbound dividends

Generally dividends are levied withholding taxes at a

rate of 28 percent (27 percent as of January 1, 2012).

The rate is reduced to 15 percent if:

» The recipient holds less than 10 percent of the
capital of the resident company; and

» The tax authorities of the recipient’s residence state
are obliged to exchange infor-
mation with the Danish tax
authorities by virtue of a bi-
lateral tax treaty, an interna-
tional treaty or a
administrative agreement.
However, dividends on sub-

=}

sidiary and group shares are
tax exempt if Denmark is
obliged to give up or reduce
taxation on the dividends
the EC  Parent/

Subsidiary Directive or under a

under

tax treaty with the country in
which the recipient company is resident. If Denmark
is obliged to reduce the withholding tax by, for e.g. 10
percent according to an applicable Double Tax Treaty,
the withholding tax will be waived in full according to
the Danish national legislation.

Recently, the Danish tax authorities have chal-
lenged foreign holding companies that are established
merely to avoid withholding taxes (conduit compa-
nies); by arguing that such companies should not be
considered beneficial owners of dividends and interest
payments. Thus, the Danish tax authorities consider
the payments for being received directly by the ulti-
mate investors. However, a recent case law from the
Danish tax tribunal has ruled in favour of the taxpayer
in one specific case. The ruling on a leading case is still
awaited.

D. Inbound dividends

Danish recipient companies can receive tax free
dividends on subsidiary- and group shares if the dis-
tributing company is unable to deduct the dividend

payment. This condition - on non deductibility - does
not apply to dividends covered by the EU Parent/
Subsidiary Directive.

Dividends on portfolio shares are taxable in the year

of realisation.

E. Taxation of liquidation proceeds

Accumulated profits in a Danish holding company
may be distributed as dividends, realised due to dis-
posal of the holding company-shares or by liquidation
of the holding company.

According to Danish law, no withholding taxes are
in general levied on liquidation proceeds, as liquida-
tion is treated as a disposal of shares, provided that
the liquidation proceeds are paid in the calendar year
in which the liquidation is finalised.

However, if the corporate shareholder owns at least
10 percent of the share capital and is resident in a
non-EU country with which Denmark has not entered
a Double Tax Treaty the liquidation proceeds will be
subject to withholding tax at the rate of 28 percent.

According to Danish tax law the sale of shares to the

“...dividends, capital gains and
liquidation proceeds on
subsidiary- and group shares are
generally tax exempt with no
holding period requirement. 9@

issuing company is considered a dividend payment. In
situations where an exit may trigger withholding tax,
strategies are available to eliminate the taxation.

Conclusively, dividends, capital gains and liquida-
tion proceeds on subsidiary- and group shares are
generally tax exempt with no holding period require-
ment. As shown, in regard to resident companies’ divi-
dend payments, capital gains on shares are subject to
a harmonised tax treatment. Thus, the use of a Danish
holding company is very favourable with respect to
taxation of dividends, capital gains and liguidation
proceeds on subsidiary- and group shares.

IV. Withholding taxes on interest and royalties

Generally there is no withholding tax on interest.
However, interest paid to a foreign related/ controlling
entity is subject to withholding tax of 25 percent if the
lending company is not covered by the EU Interest
and Royalties Directive or protected by a Double Tax
Treaty. A foreign related/ controlling entity is defined
as an entity owning, directly or indirectly more than
50 percent of the share capital or controlling, directly
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or indirectly more than 50 percent of the voting power
in the company paying the interest. Withholding taxes
on interests paid to affiliated companies is usually
only levied if the lending company is resident in a tax
haven.

Royalties from Danish companies are subject to a
withholding tax at the rate of 25 percent. For the pur-
poses of withholding tax, the concept of royalties in-
cludes payments for the use of, or the right to use, e.g.
patents, trademarks, designs or models, plans, secret
formulas or process or information concerning indus-
trial, commercial or scientific experience. Payments
for copyrights and for the use of industrial, commer-
cial or scientific equipment are not considered royal-
ties. The concept of royalties also does not include
consideration for the transfer of ownership of the
above-mentioned rights or information. The with-
holding tax on royalties may be reduced or exempted
under the Interest and Royalties Directive or a Double
Tax Treaty.

As stated earlier, the Danish tax authorities have re-
cently challenged such conduit companies, which are
foreign holding companies established with the inten-
tion to avoid withholding taxes on the premise not to
consider such companies as

m More than 50 percent of the subsidiary’s taxable
income derive from financial income and

m At least 10 percent of the subsidiary’s assets are fi-
nancial assets.
Financial income comprises dividends, interest,

capital gains, royalties, income from financial leases
and insurance premiums. An exemption from CFC
taxation exists for intermediate local holding compa-
nies. Transactions between a subsidiary resident in
the same country and the intermediate holding com-
pany are in principle disregarded. Provisions exist to
prevent double taxation upon distribution of divi-
dends and realised capital gains on the shares if they
originate from income already taxed under the CFC
rules.

With respect to CFC-legislation, the use of a Danish
holding company is not most favoured. However,
similar rules exist in most countries, including coun-
tries known for a favourable holding regime for tax
purposes.

B. Thin capitalisation and other restrictions on interest
deductibility

beneficial owners of dividends “ .
and interest payments. How- W I t h res p e Ct to

ever, recent case law from the

Danish tax tribunal has ruled in CFC‘leg|S|at|0n, the Use Of a
e cane. e e s Danish holding company is not

specific case. The ruling on a
leading case is still awaited.
The use of a Danish holding
company is not most favoured
with respect to withholding
taxes on interests to a foreign related/ controlling
entity if the lending company is not covered by the EU
Interest and Royalties Directive or protected by a
Double Tax Treaty. In all other situations the use of a
Danish holding company is in line with the use of a
holding company resident in Belgium, Cyprus, Ire-
land, Luxembourg, the Netherlands and Sweden with
respect to withholding taxes on interests and royalties

IV. Anti-aveidance rules

A. CFC taxation

Under the Danish CFC legislation a Danish resident
parent company is liable to tax on the net financial
income of a non-resident subsidiary or a foreign per-
manent establishment to the extent of its
participation if:

® The Danish parent company owns more than 50
percent of its voting power (other group indicators
are available under the broad definition of a group
used for CFC-purposes),

most favoured. b,

Thin capitalisation rules apply to Danish companies
having a debt exceeding DKK 10 million to a control-
ling legal person. ‘Control’ is defined as:

m Direct or indirect ownership of more than 50 per-
cent of the share capital or

® Direct or indirect control of more than 50 percent of
the voting power.

Interest expenses relating to controlled debt in
excess of a debt/equity ratio of 4:1 are not deductible.
A company can avoid the debt/equity ratio limitation
to the extent it demonstrates that a similar loan rela-
tionship could exist between unrelated parties.

Anti-avoidance rules exist to prevent:

m The contribution and subsequent withdrawal of
equity capital;

= Dilution of the 4:1 debt/equity ratio through the use
of a chain of companies; and

® The use of back-to-back loans through third parties.
Non-deductible interest expenses are not recharac-

terised as dividends either for purposes of domestic
law or tax treaty purposes.

Two additional general restrictions on interest de-
duction apply. Firstly, the deductibility of net financ-
ing expenses is limited to a cap computed by applying
a standard rate of 5.0 percent (for 2010) on the tax
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value of the company’s business assets as listed in the
law. However, expenses below DKK 21.3 million (for
2010) are always deductible under this rule. Secondly,
limitation is based on annual profits according to
which, the net financing expenses may not exceed 80
percent of Earnings before Interest and Taxes (EBIT)
at the debtor company level.

Furthermore, an anti-abuse rule preventing deduct-
ibility of interests on hybrid debt exists. Accordingly,
interest expenses are non-deductible if the loan is
granted by an affiliated company and this affiliated
company treats the loan as equity.

Also with respect to thin capitalisation and other re-
strictions on interest deductibility, the use of a Danish
holding company is not most favoured. However,
similar rules exist in most countries, including coun-
tries known for a favourable holding regime for tax
purposes.

C. Hybrid entities

A specific Danish anti-arbitrage provision exists
whereby if a Danish entity is considered a transparent
entity in the country in which the parent company is
resident, the Danish entity is also considered a trans-
parent entity for Danish tax purposes. Thus, if a
Danish check-the-box entity is considered a transpar-
ent entity for US tax purposes, it is also considered a
transparent entity for Danish tax purposes. Conse-
quently, the Danish holding company is no longer
separately subject to Danish taxation. Instead the US
company will be taxed as if it has a permanent estab-
lishment in Denmark.

V. Binding rulings

To obtain full certainty of the tax consequences of spe-
cific transactions it is necessary to apply for a binding
ruling from the tax authorities.

V1. Double tax treaties

Denmark has signed a large number of double tax
treaties with most potential investor countries.

VIl. Accounting and company law

A. Accounting

Danish registered companies must prepare an annual
financial statement in accordance with the Danish
generally accepted accounting principles or the Inter-
national Financial Reporting Standards (IFRS) as
well as a consolidated financial statement. The annual
financial statement must be audited by an external
and independent auditor and approved by the general
meeting no later than five months after the end of the

financial year.

The annual financial statement may be prepared in
DKK, EUR, USD or other functional currencies,
making the Danish accounting requirements flexible.

B. Company law

A Danish holding company may be set up as either a
public limited company (Aktieselskab, A/S) or a pri-
vate limited company (Anpartsselskab, ApS). The
setup of a limited company can be formed online (at
www.webreg.dk) and completed within a day. How-
ever, if the company is established by a non-Danish
company (or person) an increased processing time
must be expected. With respect to the setup there are
no notary requirements. Alternatively, a self-company
can be acquired.

An ApS must have a minimum share capital of DKK
80,000 and a public limited company must have a
minimum share capital of DKK 500,000. The mini-
mum share capital may be paid by cash or non-cash
contributions. Accordingly, assets (including shares)
may be contributed to the Danish company as a non-
cash contribution. Non-cash contributions generally
require that an auditor prepare a valuation declara-
tion concerning the value of the assets contributed.
Only a partial payment of the capital is required, i.e. it
is required that 25 percent of the nominal share capi-
tal is contributed. However, the contributed capital
must not be less than DKK 80,000. Any non-cash
contribution must be paid in full.

Dividends must be distributed at the annual general
meeting, in connection with redemption of the share
capital following a four-week public notification
period or as interim dividends. The share premiums
are considered free reserves eligible for dividends con-
tributions. Dividends may be distributed for the first
time at the first general annual meeting at which the
first annual financial statement is approved.

C. Tax returns

Danish registered companies must prepare and file an
annual tax return no later than six months after the
end of the financial year. The tax return may be pre-
pared in any currency the company might choose.
Thus, the tax return is assessed in its functional cur-
rency where after the net taxable income is converted
into DKK by using the average exchange rate for the
past year.

VIIl. Comparative survey

Table A in the following pages shows a comparative
survey of the holding tax regimes in Belgium, Cyprus,
Luxembourg, Netherlands and Sweden.
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No specific CFC legislation but general

anti-avoidance measures

antl-avoidance measures may achieve the

No specific CFC legislation, but general
same effect

rules
applies?
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(non-applicability of the participation

exemption) apply to low taxed portfolio

investment companies

Yes

Yes.

(No)

Mo

No

Yes

Does Thin
Capital-
ization
rules

Safe haven debt-to-equity ratio of 85:15
For holding companies, a debt-to-equity
ratio of 92:1 may also be applicable

There is no thin cap limit for an SPF but

applies?

the annual subscription tax is due on the

amount of debt exceeding eight times the
paid-up capital and share premium

80

82

57

48

45

88

Number of
jurisdictions
with active

Double Tax
Treaties
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