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Summary and conclusions

Within the context of Danish taxation, withholding tax plays a significant role. In a domestic
setting withholding tax is widely applied as a collection mechanism. Besides alleviating the
administrative burden placed on the individual taxpayer, it also ensures that the overall
collection of taxes is handled with as little uncertainty as possible. As most taxes are handled
by a withholding mechanism and are subject to a final annual tax assessment, the overall
result of these withholding mechanisms is that you pay as you earn throughout the year.
This ideally yields a final assessment, which does not deviate too much from what has
actually been paid.

In an international context, withholding tax is applied essentially as a tool to prevent
base erosion, i.e. revenue going outside Denmark is taxed by a withholding mechanism to
ensure that income created in Denmark is taxable in Denmark. Unlike the domestic
withholding taxes, most cross-border payments to non-residents are imposed as a final tax
and therefore are not subject to any final assessment. It is possible to apply for individual
refunds for withholding tax levied on dividends, which is then handled as an individual
assessment. But, broadly speaking, there is no final correction of the taxes paid throughout
theyear.

Denmark has no official treaty policy but does follow a predetermined approach when
negotiating and entering into tax treaties. Moreover, it can be said that Denmark generally
applies the OECD Model Convention as a blueprint when negotiating such treaties, although
thereisacertainwillingnesstotakeintoaccountthe UN Model Conventionwhen negotiating
treaties with developing countries.

Furthermore, Denmark has entered into a significant number of Tax Information
Exchange Agreements (“TIEA”) since 2008, which came to its natural conclusion in 2015 with
the signing of a TIEA between Denmark and the United Arab Emirates. This was due to a
politicalagreementidentifyingthe need forinternational cooperation towards safeguarding
the tax base of the country and due to a public demand for transparency in international
taxation.

In summary, Denmark has taken upon itself an active role in establishing a broad
network of tax treaties to protect revenue and to provide Danish corporations and foreign
investors some tax certainty when doing business in Denmark. This is evident from the vast
number of current tax treaties, active participation in the OECD, including being an original
signatory of the OECD/G20 Multilateral Instrument, as well as seeking to enter TIEAs.

No legislative attention has been paid to the use of Collective Investment Vehicles
(“CIVs”) from a tax perspective. As such, Danish tax law currently has no special tax rules

! Managing director, honorary professor, PhD. The author would like to extent his gratitude to Lars Bo Aarup and
Louise Fjord Kjeersgaard (both associates at CORIT Advisory) for their valuable assistance in preparing this
report.
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DENMARK

targeting such entities and they are treated as any other investor would be. Denmark has
previously taken an aggressive stance towards applying a beneficial ownership requirement
when applying benefits to outbound payments, but this is currently pending before the EC)
and, as such, the future of relying on beneficial ownership requirements is awaiting the
ruling of the Court. While this does not present an actual regime for CIVs, beneficial
ownership requirements could certainly be applied as a viable tool to limit the most
aggressive setups of such investment vehicles.

As with CIVs, the digital economy has not yet materialised itself in any legislative
creations designed to counter any negative effects on the tax base arising from the increasing
digitalisation of the economy. With respect to withholding tax, the only cash flows arising
from digital business models that are encompassed by Danish withholding tax are royalty
payments. Although it should be noted that the Danish definition for a royalty is not specif-
ically designed to encompass payments arising from digital infrastructure, platforms and
software.

Even though Denmark follows the OECD Model Convention and the official Commentary
for it, the implementation of the server-PE has not, thus far, given rise to any real guidelines
as to what and how one is constituted.

Part One: Overview of tax

1.1 General overview of income tax system

1.1.1A brief introduction to Danish income tax

Danish income taxation is based on a global income principle.? Denmark thus considers
itself to have jurisdiction to tax Danish residents on their worldwide sourced income. While
this principleisimposed toits full extent onindividuals, an exception is made for companies.
In general, these are taxed on their worldwide income,?* with the exception that income
allocated to foreign PEs are outside the scope of Danish taxation.* A modified territorial
principle could therefore reasonably be stated to be in effect for corporations resident in
Denmark.

For individuals, income is divided into personal income and capital income.® Personal
income arising from labour is subject to a withholding mechanism at source® and handled
exclusively by the employer. Capital income is payable by the individual taxpayer. One
exception to this is dividend payments which are subject to a withholding mechanism at
source handled by the paying company.’

For corporations, tax on account is payable in two equally sized instalments, which are

Cf. The State Tax Act § 4.

Cf. The Corporate Tax Act § 8.1.

Cf. The Corporate Tax Act § 8, para. 2.

Cf. The Taxation of Individuals Act § 3 and 4.
Cf. The Taxation at Source Act § 46.

Cf. The Taxation at Source Act. § 65.
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due twice a year.® The taxable income for corporations is computed on their netincome from
all sources. As such, corporations do not reportincome from different sources, butallincome
is instead reported as one. Corporations are nevertheless subject to the rules regarding
withholding tax as contained in this report.

1.1.2 Tax rates

In general, the tax rates for individuals are based on an individual calculation, as there are
different rates depending on certain factors regarding residence, health care and religion.
The tax rate is progressive to the extent that personal income exceeds DKK 479,600, in which
case the part of the income exceeding that limit will be subject to an additional 15 per cent
tax. The marginal tax rate for personal income is 56.4 per cent (2017-level).

Furthermore, share income is subject to a progressive tax rate of 27 per cent for income
not exceeding DKK 51,700 (2017) and 42 per cent for any income above that threshold.®

The Danish corporate income tax is levied at 22 per cent of the netincome.™

1.2 The role of withholding tax in the domestic setting: collection mechanism v. final
tax

In a domestic setting, withholding tax is widely employed as a collection mechanism. As
such, most withholding tax is paid on a preliminary basis and is therefore subject to a final
tax assessment. However, there are certain exceptions to this, such as the special tax regime
for sailors and withholding tax levied on dividends paid to non-resident companies and
individuals, as well as individuals with share income below DKK 51,700.

The withholding regime in domestic tax law is contained in § 65 of the Taxation at Source
Act, which contains rules regarding royalties, dividends, interest and salaries.

1.2.1 Post-withholding procedure

Except for the examples of final taxes mentioned above, all withholding taxes paid are
subject to a final assessment. For corporations and individuals alike, this assessment is due
once a year. When the final computation of taxable income and taxes paid is undertaken,
either a residual tax payable is imposed or excessive tax paid is refunded.

For individuals, income is reported on a type-by-type basis, as personal and capital
income, which are subject to diverging tax rates. When making the final assessment, all
income is computed within the same framework to come to the total tax liability for the
year. It should be noted, that for individuals with share income not exceeding DKK 51,700
(2017), the withholding tax on dividends is levied as a final tax and will not be subjected to
the annual tax assessment.”

8 Cf. The Collection of Taxes Act § 16.

9 http://www.skm.dk/skattetal/beregning/skatteberegning/skatteberegning-hovedtraekkene-i-personbeskat-
ningen-2017.

°  The corporate tax rate has been 22 per cent since the FY2016, cf. The Corporate Tax Act §17.

n Cf. The Taxation of Physical Individuals Act § 8A, cf. The Taxation at Source Act § 67, para. 1.
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Most income reporting is undertaken by legal persons, who have access to the
information required to make the tax assessment. This follows from the Control of Taxation
Act?, which founded the basis for the issuance of executive order number 890 of 10 July
2015% and which contains detailed rules regarding the reporting of a broad variety of income
types, e.g. interest, insurance savings,” dividends' and salaries.” As such, the taxpayer is
not responsible for reporting income to the tax authorities. This removes the lion's share of
the administrative burden from the taxpayer, which has been deemed an appropriate
solution towards ensuring enhanced compliance with tax legislation.

1.2.2 Corporate liability to Danish withholding tax

Foreign corporations are subject to withholding tax on certain cross-border payments,
which will be further analysed in part two of this report.

For resident companies, a withholding tax is levied on certain types of income, notably
dividend payments.® The rules regarding withholding tax on dividends is non-discrimi-
natory, but is instead subject to certain exceptions, e.g. dividend from own shares, dividend
which is not taxable as a result of the Parent-/Subsidiary Directive and dividends which do
not form part of the taxable income. The withholding tax on dividends is handled solely by
the issuing company. As such, corporations and individuals alike receive a net payment of
dividends, i.e. dividend minus taxes due.

It is possible to obtain an exemption from withholding tax™ for minimum taxation
investment funds,* “no. 6 co-operations” and self-owning institutions and companies that
are generally tax-exempt.?* Should such an entity be in possession of an exemption, the
issuing company is alleviated of its obligation to withhold tax on the dividend payment.

For companies that are liable to Danish tax and have received dividend payments from a
Danish company subject to withholding tax, the tax so withheld is set off against the taxable
income for the year in which the withholding tax was levied .2

The implied political reason for this regime has been to streamline the taxation of
dividends and create a level playing field, in the sense that tax neutrality should be
maintained, notwithstanding any choice on part of the taxpayer as to how and when to
incorporate itself. Furthermore, itis desirable to have only one party responsible for handling
the taxation of dividends. Indeed, there is an added burden of administration in handling
theindividual refund claims, but as these are handled alongside the annual tax assessment,
the added burden for the administration is deemed the less intrusive solution with regard to

12 https://www.retsinformation.dk/forms/ro710.aspx?id=152434.
K https://www.retsinformation.dk/Forms/Ro710.aspx?id=173148.
" Cf. §38 of the order.

s Cf. Chapter10-12 of the order.

b Cf. § 45 of the order.

v Cf. §10 of the order.

®  Theyare however subject to a lower rate of 22 per cent, cf.. 6 of the Taxation at Source Act § 65, par. 6.
K Cf. Executive order no. 499 of 27 March 2015, § 31.

©  (Cf TaxAssessment Act §16 C.

a Cf. The Corporate Tax Act § 1 para. 1, no. 6.

2 (Cf.The Corporate Tax Act § 3.

3 Cf. The Taxation at Source Act § 67, para. 2.
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the handling of dividend payments.

1.3 Legal status of the withholding agent

1.3.1 Rules concerning the role of the withholding agent

There are no rules in Danish tax law governing the role or responsibility of the withholding
agent. Beyond beingjointly liable for any failure to withhold taxes on subjected income, the
law is silent on the role of the withholding agent.

1.3.2 The liability of the withholding agent

Should the party responsible for withholding - be it a company or an individual - fail to
uphold his responsibility to collect and remit taxes, he is considered jointly liable for the
non-remitted taxes alongside the taxpayer. As the Danish tax authority disregards the
relationship between the withholding agent and the taxpayer, any failure to remit by the
agent could result in either the company or the taxpayer being the target of claims for
missing tax payments.

A conflict between the agent and the taxpayer would then have to be settled in civil
court, as any claim arising from a breach of contract would be handled by private law and, as
such, is not subjected to tax law. As such, there is no provision regarding the relationship
between the agent and the taxpayer, leaving this relationship entirely governed by the
individual agreement and private law.

The Danish tax authority has reiterated this point in SKM 2006.394.SKAT subsection 4,
stating clearly, “In case the non-resident taxpayer potentially has paid the amount due to the agent
does not result in any changes as regards liability, as the relationship between the taxpayer and the
agent is of no concern to SKAT”

1.4 Procedural issues

1.4.1 Refund procedures for over-withheld tax

In Denmark, over-withheld taxes are in most cases subject to a final tax assessment and are
eligible for a refund should the amount of withholding tax paid exceed the taxamount due.
As mentioned under subsection 1.2.1, for any individuals with share income not exceeding
DKK 51,700, any withheld tax is not subject to the annual assessment.

For companies, any withheld dividend tax is set off against the taxable income for the
incomeyearinwhichthe withholding taxwas levied. As such, the final tax burden is lessened
by the amount of withholding tax already paid.

Companies whose income subjected to withholding tax does constitute taxable income,
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have the possibility to apply for a separate refund of withheld dividend tax.>

Likewise, for individuals not resident in Denmark, it is possible to apply for a refund of
any withholding taxes paid on dividend payments from Denmark. This will be analysed
furtherin part two of this report, although it should be noted at this point that the refund of
dividend tax has become a matter of intense political interest in light of recent abuse
scandals.

1.4.1.1 Interest on refundable tax

In general, all excess tax paid is refunded with interest accrued. One exception to this
concerns particular companies - whose income that is subject to withholding tax is
tax-exempt — applying for a refund. For these companies no interest is payable.

The current interest rate on excessive tax paid is a monthly rate of 0.8 per cent for
companies and 0.5 per cent forindividuals. This interest rate is subject to annual assessment
and is based on a computation of available similar interest rates.”

Currently, the market interest rate is negative. As such, the interest rate offered by the tax
authorities is favourable compared with the market interest rate.

1.4.2 Recourse for revenue authorities

Any tax subject to a withholding mechanism is handled in its entirety separately from the
taxpayer to whom the income is attributed, thus leaving him/her outside the scope of any
collection of non-remitted withheld tax. In his place is the person liable to remit withheld
tax, i.e. the payor. As such, the Danish tax authority is limited to collecting taxes due from the
payor as the responsible party in collecting taxes subject to withholding.

2. Withholding tax for international transactions

2.1 Under domestic law

2.1.1 General overview of the Danish tax system

Denmark employs withholding tax as a collection mechanism for a variety of income types
paid to non-resident recipients.?

In general, companies and individuals not resident in Denmark are taxable in Denmark
on the income sourced therein. The liability is incurred by virtue of earning taxable income
in Denmark and is levied as a withholding tax.

Under Danish law, it is a general requirement that companies and individuals that are

% See the Taxation at Source Act § 67, para. 6 cf. § 65, para. 3.

= Cf. The Collection of Taxes Act § 7, para. 2.

% Ljability to Danish withholding tax for non-residents is called limited tax liability and is regulated in the Taxation
at Source Act § 2 for Individuals and the Corporate Tax Act § 2 for companies.

10



BUNDCAARD

liable to Danish taxation must file a tax return. However, in the case of individuals, the
exception to mandatory filing is employees who are stationed in Denmark or who have
received dividends or royalties.” In situations where Danish tax liability arises solely on the
basis of one of these income types, there is no requirement to file tax returns.

Non-resident companies are only required to file tax returns to the extent that they have
a permanent establishment in Denmark, if they accrue income from real estate or if they
receive income from specific types of claims.?® Conversely, if a company only receives
dividends, royalties or interest payments from Danish sources, they are not required to file a
tax return under Danish law.”

2.1.2 Types of income subject to withholding

Denmark imposes withholding tax on a wide array of income sourced in Denmark. In
general, the income subject to Danish withholding tax is found in § 2 of the Corporate Tax
Act for companies and § 2 of the Taxation at Source Act for individuals. Furthermore, the
rules allowing for the withholding of tax are found in the Taxation at Source Act, §§ 65-65D
for companies and in chapter V of the same act for individuals.

For clarity, we will initially cover the income types for which companies are subject to
withholding tax, followed by a list of the withholding taxes imposed on individuals.

The Corporate Tax Act § 2

§ 2, para.1, litra c: Dividends

Dividends paid by a Danish company to a non-resident recipient are subject to
withholding tax. The treatment for non-resident recipients is similar to that for Danish tax
residents and is handled by the issuing company.

The main exception to the general taxation of dividends issued to non-residents is the
Parent-Subsidiary Directive, 2011/96/EU, which exempts dividends paid from subsidiaries to
non-resident parent companies, provided they are resident in the EU and thus eligible to
claim the benefits of said directive. If the parent entity is resident in the EU and able to claim
the benefits, Denmark waives the right to collect withholding tax on the dividend payment.
Furthermore, if a given double taxation treaty either gives the resident state the sole right to
tax dividends or if the individual treaty mandates a lower rate of withholding or waives
withholding tax in its entirety, then Danish law allows for such dividends not to be taxed.

Also included under the concept of dividends for the purposes of non-resident company
taxation are the capital gains realised as part of a buyback programme. Because these
programmes can form a natural way of issuing dividend payments, lawmakers decided to
include itin the concept of dividends, as Denmark has no system of taxation on capital gains
earned by non-residents.

a Cf. The Control of Taxation Act § 2, no. 2.
28 Cf. The Corporate Tax Act § 2, para.1, litra h.
23 Cf. The Control of Taxation Act § 2, no. 3.

m
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§2, para.1, litra d: Interest®®

Interest arising from controlled debt payable is subject to Danish withholding tax,
unless specified otherwise by either the Interest-Royalty Directive or a tax treaty. There are a
few further exceptions, notably when the subsidiary of a non-resident who is resident in a
country with which Denmark has a tax treaty makes interest payments to a foreign parent
company and that country has a CFC regime under which the interest paid is taxable, and
when then the non-resident taxpayer documents that the income is taxed at a rate of not
less than 3/4's of Danish CIT in the home jurisdictions of the parent company.

Ifa non-resident company is the recipient of an interest payment, but has chosen to have
a Danish company receive and remit said interest payment, then the intermediary will be
the executor for the withholding tax and thus liable to collect tax on the payment, thereby
alleviating the original issuer of the interest payment of his withholding obligation. This is a
procedural rule and, as such, does not impose more onerous obligations than would apply if
the interest payment had been made without an intermediary.

§ 2 para.1, litra g: Royalty

All royalty payments from Danish sources are liable to Danish taxation levied as a
withholding tax. Income for royalty purposes in Denmark is defined as “payments of any kind
received for the use of or the right to use any patent, trademark, design or model, drawing, secret
formula or process, or as payment for Industrial, Scientific or Commercial knowledge.”™

Notably the “use of or right to use Industrial, Scientific or Commercial equipment” is absent, on
a par with the current OECD Model Convention, meaning that leasing or rental fees for
tangible property are not subject to withholding tax as a royalty.

The Taxation at Source Act § 2

§ 2, para. 1, no. 1: Remuneration arising from employment

If a Danish employer pays salary to a non-resident employee for work carried out in
Denmark, then that salary is subject to withholding tax on a par with the salary of an
employee residentin Denmark. As the taxation of salaries in Denmark is entirely handled by
the A-skat system, this withholding is imposed on resident and non-resident salaried
employees alike and therefore does not discriminate based on the residence of the taxpayer.

In general, A-skat is imposed on any income arising as a consequence of employment in
Denmark. Such income is pooled into what is called A-income. Aside from income arising as
a direct result of employment, income arising from board membership, employee stock
programmes and income which stationed employees accrue in Denmark areincluded in the
pool. The Taxation at Source act § 43, paragraph 2 contains a list of income sources that are
contained in the A-income pool and thus are subject to Danish withholding tax.

§2, para.1, no. 6: Dividends
Individuals are subject to withholding tax on dividends to the same extent as companies,

3 Cf. The Corporate Tax Act § 2, para.1, litra d. It should be noted that only corporate taxpayers are subjected to
withholding tax on interest. As such, withholding tax is not levied on interest payments received by individuals.
n Cf. The Taxation at Source Act § 65C, para. 4 which contains the general royalty definition in Danish tax law.
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as mentioned elsewhere in this report. The mechanism and rules are the same as those for
companies.®

§ 2, para.1, no. 8: Royalties

As with dividends, individuals are subject to withholding tax on royalties to the same
extent as companies. The mechanism for withholding such taxes is the same one used for
companies.®

2.1.3 Source rules for different types of income

Companies are required to register a Danish address in order to be registered as Danish, only
such companies can be held liable to withhold tax on dividend payments. As such,
determining whether or not a company is liable to withhold tax on dividend payments
should usually present little difficulty.>,

For royalties, the key to determining whether a payer should withhold tax is whether the
recipient of the payment is liable to Danish withholding tax.® As such, the status of the
payee is the determining factor when assessing whether or not withholding tax should be
collected and remitted on royalty payments.

The determination regarding withholding tax on interest payments is conducted on the
same basis as the one for royalties, i.e. it is the tax liability of the recipient which determines
whether or not such payments are subject to withholding tax.”

2.1.4 Tax base and tax rates (gross v. net income)

2.1.4.1 The tax base of income subjected to withholding tax

Withholding tax is levied against the “total payment’, making it a gross tax. This holds true
for dividends, interest and royalty payments.

Because the only function specified by the legislature for the withholding agent is to be
jointly responsible for the collection and payment of withholding tax and because all
withholding tax s levied against the gross amounts payable, there is no requirement that (s)
he engages in any effort to identify net amounts.

One notable exception to this is withholding tax on salaries, which is levied against net
income. This net income is calculated by deducting the total monthly allowance from the
taxable income, which is again computed based on a variety of factors, including total yearly

2 Cf. The Taxation at Source Act § 40, second sentence.

3 Cf. The Taxation at Source Act § 40, last sentence.

kel Cf. The Taxation at Source Act § 65, which contains a list of companies liable to collect and remit withholding tax
ondividends.

% It follows from § 16 of the executive order 499 of 27 March 2015 on withholding tax that anyone who is liable to
collect and remit withholding tax under the Taxation at Source Act must register as the Company Register no
later than eight days after such liability has arisen.

% See note 26 for taxpayers liable to withholding tax on royalties.

¥ Cf.The Taxation at Source Act § 65D.

13
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salary, health care choices, religion and place of residence. As the computation of available
deductions is carried out on an individual basis, it is not possible to state anything general
regarding net tax rates for individuals. It should be noted that this individually computed
tax rate does not in practice give rise to complications, as the Danish tax authority issues Tax
cards for all individuals that are subject to Danish taxation. Any tax withheld must be done
in correlation with the individual tax cards, which contains information regarding
deductions, personal information about the taxpayer, etc. As such, salary taxation for
individuals (A-income) in Denmark is a closed system, which makes it easy to administer for
the liable collectors of A-tax.

2.1.4.2 Tax rates for income types subject to withholding tax

The rate at which withholding tax is levied varies depending on the type of income. In
general terms, for payments such as dividends, royalties and interest, taxes are levied at a
rate of 22 per cent, subject to certain exceptions, while employment income tax is levied at
anindividually computed rate.

Dividends

Dividend payments are subject to diverging rates of withholding tax, depending on the
recipient of the payments. It follows from the general rule, that such tax must be levied at 27
per cent.?® Due to the variety of exemptions to this rule, the 27 per cent rate is mostly
applicable to individuals who are recipients of dividend payments.

For corporate taxpayers, the rate of withholding tax on dividend payments can be
lowered to 22 per cent, which reflects the corporate tax rate. As withholding tax paid on
dividends can be set off against other taxable income, this reflects the wish on the part of the
tax authorities to collect the appropriate amount of tax without imposing undue burdens
on the taxpayer. This rate can be further lowered to 15.4 per cent on portfolio shares.?* These
lowered rates are subject to certain documentation requirements set forth by the Minister of
Taxation.*

Royalties and interest payments
Withholding tax is levied on payments qualified as interest and/or royalties at a rate of
22 per cent.

Personal income

As mentioned previously in this report, personal income in the form of salaries is subject
to an individually computed tax rate depending on a variety of factors. As such, no fixed tax
rate exists for salaried employees. However, it should be noted that the marginal tax rate for
the income year 2017 is 56.4 per cent.

3 Cf. The Taxation at Source Act § 65.
3 Cf. The Taxation at Source Act. § 65, ss. 6 cf. The Corporate Tax Act §13, para. 2.
4 Cf.The Taxation at Source Act § 65, ss. 6, last sentence.

14
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2.1.5 Withholding tax obligation for non-resident payors

To our knowledge, no such obligation exists.

2.1.6 Recourse for revenue authorities

As mentioned previously in this report, the liability to pay non-remitted withholding tax is
imposed on the withholding agent and the taxable entity. As such, the tax authorities are
confined to pursuing these parties in their efforts to collect outstanding claims.

2.1.7 Money laundering

There are no such rules under Danish law.

2.2 Withholding tax under treaty law

2.2.1 Withholding tax in Danish tax treaties

Ingeneral, Denmark adheres to the OECD Model Convention (‘MC”) as a basis for negotiating
bilateral tax treaties and relies heavily on the OECD Commentaries when formulating and
interpreting treaty provisions. As such, most Danish treaties since the publication of the first
MC in 1962 have been based on the prevailing MC at the time of negotiation of a given tax
treaty. Denmark has, however, shown a willingness to rely on the UN Convention when
negotiating tax treaties with developing countries which, as net importers of capital, have
an added significant emphasis on and interest in protecting the rights of the source country
to tax.*

Denmark has a string of official reservations to the MC, most of which relate to the
search and exploitation of hydrocarbons and the taxation of social pensions. Especially the
latter has given rise to some tension, because the bilateral treaties with France and Spain
were repealed due to not being able to find common ground on who had the right to tax
retirees and receivers of Danish social pensions.

Furthermore, Denmark has reservations regarding the buyback of shares. Under Danish
law, the income arising from shares sold back to the issuing company is treated as dividend
payments for a non-resident recipient. As mentioned in 2.1.2, the reasoning behind this is
that buyback programmes provide an ideal way for companies to adjust their capital while
issuing dividends to shareholders. As Denmark does not levy any withholding tax on capital
gains from shares, the legislature has, in order to impose such taxation, made reservations
to articles 10 and 13 of the MC, which is reflected in the network of treaties entered into.

When taking the above into consideration, it is worth noting that tax treaties entered
into by Denmark generally follow the OECD MC and, as such, contain provisions giving rise
to withholding tax on dividend, interest and royalty payments. In general, Denmark does

a See Niels Winther-Sgrensen et. al. In Skatteretten 3, p. 32 et seq.

15
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notimpose withholding tax on service fees, although it should be noted that in at least one
example, Brazil, the definition of royalty is extended to include income earned in relation to
the providing of technical services and assistance.*

The table below provides an overview of some of Denmark's tax treaties and their
respective positions on the applicability of withholding tax in relation to some of the
common payments that arise from international trade.

Country Dividends | WHT Rate | Interest WHT Rate | Royalties | WHT Rate
Australia | x 15 X 10 X 10

Brazil X 25 X 15 X 15/25'
Cermany | x 515

India X 15/25° X 10/15* X 20
Mexico X of15° 515° 10

Nordics X of15’

Republicof | x 15 X 15 X 10/158
Korea

USA X 5/15° (15)°

The rate for trademarks is 25 per cent.

The rate is reduced to five per cent if the dividend recipient is the beneficial owner and owns more than 10 per
cent of the issuing company.

3 15 per cent rate is subject to a beneficial ownership of 25 per cent of the capital of the issuing company.

4 10 per cent rate is for interest payments related to loans issued by banks.

s Zero per cent rate is subject to a beneficial ownership of 25 per cent of the capital of the issuing company.

Five per cent rate is for interest payments related to loans issued by banks.

7 Zero per cent rate is subject to a beneficial ownership of 10 per cent of the capital of the issuing company.

10 per cent rate is for royalties arising from “industrial investments.”

o Five per cent is subject to a beneficial ownership of 10 per cent of the capital of the issuing company.

° Interest payments arising from debt with equity features are subject to treatment as dividends under § 10(2) (b)
of the treaty.

In a recent article, associate professor Peter Koerver-Schmidt of Copenhagen Business
School conducted an extensive survey of Danish treaty policies in a historic perspective. He
concluded: “Despite the fact that the anti-abuse agenda has been a main focal point since
the 1970s and remains one today, mainly in light of the BEPS project, this does not change
the general tendency, which continuously has pointed in the direction of an ever-increasing
network of Danish tax treaties. Even though Denmark, in many ways, has followed the
underlying current [in international tax], it has still succeeded in leaving its mark on the
international stage by actively participating in the work of the OECD and not in the least by
being a part of the world's first multilateral tax treaty entered into with the other Nordic

4 §3intheProtocol to the Convention between the Government of the Kingdom of Denmark and the Government
of the Republic of Brazil for the avoidance of double taxation and the prevention of fiscal evasion with respect to
taxes on income, signed August1974.
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countries.”?

2.2.2 Withholding obligations for non-resident payors

Not to our knowledge.

2.2.3 Money laundering
There are no rules under current anti-money laundering legislation which impose any levies
on cross-border payments. As a new law to combat money laundering and the funding of

terrorism was enacted in 2017, itis considered unlikely that any such rules will be introduced
in the foreseeable future.

2.3 Procedural aspects of withholding tax in international settings

2.3.1 Mitigation of the responsibility of the withholding agent

As mentioned elsewhere in this report, the role of the withholding agent is largely
unregulated. As such, (s)he is under no obligation nor empowered to act in any other
capacity, as his/her sole function is to be jointly liable for any amount of due taxes arising in
Denmark for a non-resident payer of such income.

2.3.1.1 Legal vights of withholding agent

See above.

2.3.1.2 Consequences for failing to withhold and remit

The failure to comply with the withholding tax regime will incur the consequences imposed
on aresident payer. There is no special treatment for non-residents under Danish tax law.

2.3.2 Applicability of tax treaties
In Denmark, the payor decides the prima facie application of tax treaties. As such, payors can

rely on the withholding rate found herein and the payee must subsequently apply for more
beneficial treatment should such be contained in domestic law.

3 Danish Tax Treaties and their Historic Evolution, Peter Koerver-Schmidt, Associate Professor, Copenhagen
Business School.
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2.4 Possible new trend(s) in tax withholding under enhanced co-operation between
countries in the area of information exchange, assistance in tax collection, joint-audit,
etc.

No such trends are currently identified in Danish tax law, although it should be noted that
Denmark has actively sought to establish TIEAs with the so-called tax haven jurisdictions as
aresult of a political agreement dating back to 2008. In 2015, a TIEA was concluded with the
United Arab Emirates, which marked the last of the countries with which Denmark actively
sought to enter such agreements.

3. Withholding tax on CIVs

3.1 Special procedure for treaty applicability to CIVs

There is currently no special regime in Danish tax law regarding CIVs.

3.2 Inthe absence of special rules for CIVs

In the past, the Danish tax authorities have aggressively pursued a beneficial ownership
requirement in relation to cross-border dividend payments, with multiple cases currently
pending before the CJEU. As no ruling has been given to date, it is unclear to what extent the
tax authorities were entitled to apply such a course of action, and whether or not one will be
applied in the future awaits the decisions of the CJEU in the cases pending.

3.2.1 When the payor is unable to gather adequate information

Notapplicable.

4. Withholding tax in the digital economy

4.1 General overview of actual or potential revenue loss caused by the advent of the
digital economy

There is a general perception among decision-makers and the Danish tax authorities that
globalisation is leading to revenue loss in Denmark. There is also a perception that the risk
of revenue loss is being exacerbated by the digitalisation of the economy. However, this
perception has not yet manifested itself in any specific digital economy legislation.

Danish domestic tax law includes both specific and general anti-avoidance regulations
(GAARSs). None of the anti-avoidance rules are specifically designed to target digital transac-
tions. However, it is certain that digital transactions are affected by the rules and that the
rules should be carefully assessed before taking part in any transactions, including digital
transactions.
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The specific anti-avoidance rules include, but are not limited to: transfer pricing,
limitation of interest deduction, CFC and anti-hybrid mismatch on entities.

In 2015, a GAAR was introduced* as part of the implementation of the CGAAR agreed on
in the Parent-Subsidiary Directive.s This was expanded to also include benefits resulting
from the Interest and Royalty Directive*, Merger Directive* and any tax treaty that Denmark
is a part of — regardless of when such treaty took effect. According to the GAAR, a taxpayer
shall “not be granted the benefits of the Directives and tax treaty if an arrangement or a
series of arrangements have been put into place for the main purpose or one of the main
purposes of obtaining a tax advantage that defeats the object or purpose of the Directives or
tax treaty and such arrangements are not genuine, having regard to all relevant facts and
circumstances.” An arrangement or a series of arrangements shall be regarded as not being
genuine to the extent that they are not put into place for valid commercial reasons that
reflect economic reality.

Under Danish domestic tax law, the term ‘permanent establishment’ should be
interpreted according to the definition used in the OECD Model Tax Convention and its
Commentary. Even though the commentary now includes a server as a potential place of
business, the National Tax Board ruled in the beginning of 2016 that the activities performed
by a foreign parent company with respect to a website hosted on a data centre owned by its
subsidiary in Denmark would not constitute a PE.*® In line with this, the National Tax Board
has handed down three other rulings with respect to server PEs* for cases in which the
activities did not constitute a server-PE and all results point to the fact that the activities do
not lead to a server PE.

4.2 Classification of income from digital transactions

4.2.1 One-time download of computer software and other digital content

Generally speaking, income from downloads of computer software will not qualify as royalty

4  §3of the Danish Tax Assessment Act, Act no. 540 of 29 April 2015 (L167) 21 April 2015.

45 Council Directive (EU) 2015/121 of 27 January 2015 amending Directive 2011/96/EU on the common system of
taxation applicable in the case of parent companies and subsidiaries of different member states.

4 Council Directive 2003/49/EC of 3 June 2003 on a common system of taxation applicable to interest and royalty
payments made between associated companies of different member states.

a Council Directive 2009/133/EC of 19 October 2009 on the common system of taxation applicable to mergers,
divisions, partial divisions, transfers of assets and exchanges of shares concerning companies of different
member states and to the transfer of the registered office of an SE or SCE between member states.

#  SKM2016.188.SR: The activities of the foreign parent company included a remote access, which belonged to the
employees of the foreign parent company who were outside of Denmark. These employees could: 1) Monitor
hardware and software performance. 2) Install and uninstall applications. 3) Carry out maintenance of the
hosted applications. 4) Manage software and data. 5) Close a server that does not work properly and redirect
data traffic to other servers. 6) In emergencies, turn off specific servers or other specific equipment in the data
centre. 7) In emergencies put such servers out of order. Furthermore, employees of the foreign parent company
will only have limited access to the data centre and will be accompanied by employees from the Danish
company when they visit the data centre.

#  SKM2011.828.SR, SKM2014.268.SR and SKM2015.369.SR.
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because of the definition of royalties under Danish domestic tax, which reads as follows:®

“Royalties means payments of any kind received as a consideration for the use of or the right to use any
patent, trademark, pattern or model, plan, secret formula or process, or payments for information
concerning industrial, commercial or scientific experience.” (Unofficial translation)

Consequently, to compare it with the definition included in the OECD Model Tax Convention,
the definition excludes payments of any kind received as a consideration for the use of or the right
to use any copyright of literary, artistic or scientific work including cinematograph films. This is of
great importance, since EDB,*" including software, is categorised as literary work according
to the Danish Copyright Act §1 (3).

Therefore, if software is not protected by a patent, downloads of computer software
should not be qualified as royalties for Danish domestic tax purposes.

The Danish tax authority has stated that the OECD commentary represents the Danish
interpretation of Danish tax treaties similar to the OECD Model Tax convention, unless
reservations have been taken.*

4.2.2 Cloud-computing: continual use of computer software and other digital content

The tax authorities have not issued any specific guidance on how payments for cloud
computing-as-a-service should be qualified for Danish tax purposes, nor does any Danish
case law exist.

Furthermore, no guidance exists on whether cloud computing-as-a-service should be
treated as mixed contracts, and there is no general principle in Danish domestic tax law on
whether to decompose or integrate mixed contracts. As a result, the appropriate course to
take with a mixed contract is likely to follow the OECD commentaries. In principle, a mixed
contract should be broken down on the basis of the information contained in the contract or
by means of a reasonable apportionment of the whole amount of the stipulated consider-
ation according to the various parts of what is being provided under the contract, and then
to apply to each part of it so determined the taxation treatment proper thereto. If, however,
one part of what is being provided constitutes by far the principal purpose of the contract
and the other parts stipulated therein are only of an ancillary and largely unimportant
character, then the treatment applicable to the principal part should generally be applied to
the whole amount of the consideration.®

Since software payments of any kind received as a consideration for the use of or the
right to use copyright of literary work, including software, will not qualify as royalties for
Danish domestic tax purposes, the only way that payments made for the use of cloud
computing-as-a-service could be qualified as royalty from a Danish domestic tax perspective
is if this should qualify as payment for the use of or the right to use software protected as a
patent.

Consequently, there could be differences between the qualification of payments for the
differentkinds of cloud computing-as-a-service, e.g. Saa$S (Software as a Service), laaS (Infra-

5o Cf. the Act on Taxation at Source §65 C (4).

5t Danish abbreviation for a group of assets equal to those covered by “Information Technology.”
2. Den]Juridiske vejledning section C.F.8.2.1.

53 Ss.11.6 and 17 of the commentaries to art. 12 (2) of the 2014 OECD Model Tax Convention.
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structure as a Service), and Paa$S (Platform as a Service). The determining factor depends on
what kind of intangible assets are involved in the transaction and whether the payment is
actually consideration for the use of or the right to use the intangible assets. Since there is no
real guidance under Danish domestic tax law with respect to cloud computing-as-a-service,
itis uncertain what position the Danish tax authorities will take. However, in the view of this
author, the payments are likely not to qualify as royalties.

4.3 Applicability of withholding tax

4.3.1 Widening the scope of the royalty definition to accommodate for digital business models
There is no tendency towards interpreting and applying domestic law or treaty law in the
direction of expanding the scope of the royalties, which is the only type of income (among
business profits, service fees and royalties), which is subject to Danish withholding tax.

4.3.1.1 Elaboration on such tendencies

Notapplicable.

4.3.1.2 Problems connected with broadening the definition of royalty

Notapplicable.

4.3.1.3 Changing withholding tax to accommodate digital business models

Thereis no discussion in Denmark on whether some changes to withholding tax are needed
so that withholding tax may play a more important role in the collection of tax on what has
traditionally been regarded as business income.

4.3.2 Withholding obligation for consumers in B2C transactions

As no such tendency exists, no such withholding obligation is extended to the resident
end-consumer. Furthermore, financial intermediaries (such as a credit company or a
remitting bank) are not obligated to withhold tax from the cross-border payments in which
it is involved. Instead, any withholding obligation will be imposed on the payer of the
transaction.

4.3.3 Information reporting and net-basis taxation

Not applicable.

21



il

|

ISBN 978 90 12 40205 7

~
'o)
o
{o\}
o
<
{a\}
—
o
()
oo}
~
[«

e SRS PR ‘*.w._
- e





