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Artikler

351
Tynd kapitalisering og kontrolleret gæld

af ph.d., Michael Tell, Juridisk Institut, CBS, og CORIT Advisory P/S

2. Kontrolleret gæld
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1. Indledning
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3. SEL § 11, stk. 1, nr. 2 – gæld til 
juridiske personer, som nævnt i 
LL § 2, stk. 1

.*&+( $/&( 2'-3)3(*/0 4/-(+&/-

(
"0'%(&1#$2)'%
.*&+(,3.02'-3)3(*/04/-(+&/--(3"4(&1#$2)'%(5+

("0'%
.*&+($/&(*+&5/-&6+-7'&)&/(65%/+/37'(8'%3"#'%

2'-3)3(*/0 4/-8
(+&/- 6$(,/0
)-36,((,/)0309$&#$-*

3.1. Juridiske personer

(
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9
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=9/,0 2'-3)3(*/0 4/-(+&.3%>/)(7/%-/70 )1**/-0 (?8
./)/(0 /6,/-0#3&0+46$,,/.(/0 +@/-0 /&>/)/-A0 )/-0 -/8
4-1(/&,/-/-0/&0 6+-#'/0)/-0/-0')(*3.,0/../-0>/&8
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3.2 Bestemmende indflydelse
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3.3 Bestemmende indflydelse på  
baggrund af ejerandel i kombination 
med stemmer
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3.4 Koncernforbundne juridiske personer
!"#$%"&&'%'$()*&+("83$1%(/77'(5+'&577'#+'(/(+'#(

*+&5/-&8
6+-7'&)&/0 2'-3)3(*/04/-(+&/-

3.4.1 Samme kreds af selskabsdeltagere 
har bestemmende indflydelse

)/7(<($##/0*-/)(0$60$*,3+&1-/-C
-( 2$( *#+%/#)'#( $/&( <($##/0

*-/)(0$60(/.(*$7()/.,$%/-/C(302%'%($/&(+'#(+2)*&
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-(
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D3,,/&)+-66

D3,,/&)+-66 (!"#3'70'#3'#( '%-(

(=+'%4'%'( 372&( /#+/%'7$'( '6'%2#+'&'(

3.4.2 Fælles ledelse

)/0 6$5,+

(
@1(/&,8

.3%,
4/-(+&($##/&6$.)/,(

3.5 Fast driftssted i Danmark

.?&%3@/-
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#$&0*$&0
3**/0 ,1&*/0 (3%0 6-$)-$%0 6+-0 (*$,,/#1((3%0 -/&,/0
')/&0$,0)/-0+%(?0/-0,$./0+#0(*$,,/#1((3%0%1.)C-(

4. SEL § 11, stk. 1, 4. pkt. –  
sikkerhedsstillelse

&/)'&'+'3( 0'+( )*&+( $/&( $%'+6'42#+( /( 3/$52$/"#'%-(

3/7%'(4"+("4)1'&3'-( 31&'+'3(2$( &1#-(+'%('%(;+'$(

(

=E?&06-$0,-/)2/#$&)A0(+#0)/&0*+&,-+../-/&)/0
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7/-0 )3-/*,/0 /../-0 3&)3-/*,/0 >$-0 (,3../,0 (3**/->/)0
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)/&0
*+&,-+../-/&)/0 /2/-*-/)(0 /../-0 >/-#/)0 *+&5/-&8
6+-7'&)&/0 (/.(*$7/-C0 324$( <)3-/*,/0 /../-0 3&)38
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4.1 Den kontrollerende ejerkreds 
eller hermed koncernforbundne 
selskaber

)/&0 *+&,-+../-/&)/0 /2/-*-/)(0 /../-0 >/-8
#/)0*+&5/-&6+-7'&)&/0(/.(*$7/-C

*+&,-+../-/,0%1.)C

(+2(+/33'(
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IA0/-0)/&0*+&,-+../-/&)/0/2/-*-/)(02'-3)3(*/04/-8
(+&/-0(+#0&1@&,030.3%&3&%(.+@/&(0G0IA0(,*"0H"09/,0
@3.0(3%/A0$,0G0HHA0(,*"0HA0J"04*,"AKL0+#>$&)./-0.?&A0
(+#0 2'-3)3(*/04/-(+&/-0 (+#0&1@&,0 30 .3%&3&%(.+8
@/&(0G0IA0(,*"0HA0/../-0>/-#/)0*+&5/-&6+-7'&)&/0
(/.(*$7/-0)3-/*,/0/../-03&)3-/*,/0(,3../-0(3**/->/)0
6+-"CKM

3$/&&'&3'(5+'&577'#+'(3$2$5'%'%(7"#$%"&&'%'$()*&+-(

4.2 Direkte eller indirekte sikkerhed
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(3**/->/)0 6+--(

(3**/->/)0 6+-0 %1.8
)/&

(

5. SEL § 11, stk. 5, 3. pkt. –  
fast driftssted i Danmark  
og sikkerhedsstillelse

"

9,

+")(#")'$("4+/375$'%'$(/(&/$$'%2$5%'#-("4(+'$(5+

<*+&,-+../-/&)/0/2/-*-/)(C



!!!"#$%&'(")* !"#$%&&'($)*")+(",'-**.("+/"0)/$)*.("1234"5625" TfS 2012, 351

2667
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6. Konklusion

*+&,-+../-/,0%1.)

NOE0G0HHA0(,*"0HA0&-"0I0P0%*&+($/&(65%/+/37'(8'%

NOE0G0HHA0(,*"0HA0Q"04*,"

NOE0G0HHA0(,*"0KA0J"04*,"

Noter:

@3),0 /,0 (1-,3.61.)/0 $60 4-3&5344/,0 +#A0 $,0 R*+&+#3(*0 ($#8
*@/#0#/../#0*+&5/-&(/.(*$7/-0(*$.0(*/04?0#$-*/)(@3.*?-0
S$-#(.1&%)/4-3&5344/,T"

8
>/)/-&/0 6+-/,$%/0 *+--/*,3+&0 $60 ,-$&($*,3+&/-0#/../#0 3&8
,/-/((/6+-7'&)&/04$-,/-A0&?-0/&0,-$&($*,3+&03**/0/-030+@/-8
/&((,/##/.(/0#/)A0>@$)0)/-0@3../0@1-/0+4&?/.3%,0#/../#0
'$6>1&%3%/0 4$-,/-"0 U+--/*,3+&($)%$&%/&0 +#6$,,/-0 $../0
R*+&+#3(*/0 /./#/&,/-0 +%0 R@-3%/0 @3.*?-0 $60 -/./@$&(0 6+-0
7/(*$,&3&%/&A0>/-'&)/-0+%(?06"/*("06+-6$.)(,3)A04/-3+)3(/8

,-$&($*,3+&/&C"
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V-#(.1&%8
)/0 -/%./&0 30 .3%&3&%(.+@/&(0G0I0+#6$,,/-0 3**/0 .?&/,(0 (,R-8
-/.(/A0$./&/0)/0R@-3%/0 .?&/@3.*?-"0N*'../0#$&0 30 (,/)/,0 6+-0
(/.(*$7((*$,,/.+@/&(0 G0 HH0 $&@/&)/0 $-#(.1&%)/-/%./&0 30
.3%&3&%(.+@/&(0G0IA0(*'../0#$&01&)-/0)/&&/0-/%/.0(?./)/(A0
$,0)/&0+%(?0*+#0 ,3.0$,0+#6$,,/0 .?&/,(0 (,R--/.(/A0+%0(?0/-0
#$&02+0.3%/0@3),"C

=')R@/-07/(,/##/&8
*+&,-+../-/-C(
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D3,,/&)+-66

D3,,/&)+-66

D3,,/&)+-66
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D3,,/&)+-66(/(>%43&*#)

#+)/-(/.(*$7/,0(/.@

N?@/.0 )3-/*,/0 (+#0 3&)3-/*,/0 (/.8
(*$7()/.,$%/-/0 @3.0 7.3@/0 $&(/,0 6+-0 $,0 >$@/07/(,/##/&)/0
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:'&)%$$-)(/(

:'&)%$$-)( /(!28/$2&

324$(D/-.$'66

D3,,/&)+-66

9$#
D3,,/&)+-66(/(>%43&*#)

9$#

D3,,/&)+-66(/(>%43&*#)+'8%/#

9/,06+-/(.?(A0$,0@/)07/)R##/.(/&0
>/-$60 (*$.0 /&0 (/.(*$7()/.,$%/-0 $&(/(0 6+-0 $,0 >$@/0 @1-/,0

8
4'&*,A0>@+-0)/&04?%1.)/&)/0>$-0/->@/-@/,0$*,3/-&/"C

D/-.$'66

D3,,/&)+-66

*+&,-+../-/,
7/(,/#8

B+'%$$-)
D3,,/&)+-660

< 8
6+-,+.*/0)/&&/0-/%/.0306+->+.)0,3.0EE0G0I"C

D3,,/&)+-66

D3,,/&)+-660

D/-.$'66
D3&,>/-8NR-/&(/&
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:'&)%$$-)

:'&)%$$-)

52)$'$(+'#(<6+-*/-,/
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