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Summery and conclusions
SŲƸĪƣĪƫƸƫÿƣĪŏŲŃĪŲĪƣÿŧģĪģǀĜƸŏěŧĪŏŲ'ĪŲŰÿƣŤǀƫŏŲĪƫƫĪƫŏŲĜŧǀģŏŲŃĜżƣƠżƣÿƸŏżŲƫĜÿŲģĪģǀĜƸ
interest throughout the period in which the interests accrue, while individuals may deduct
the interest in the income year in which the interest falls due for payment.
SŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪƫŊÿǜĪƠŧÿǣĪģÿƫŏŃŲŏǿĜÿŲƸƣżŧĪŏŲ'ÿŲŏƫŊÿŲƸŏܫÿǜżŏģÿŲĜĪƣǀŧĪƫłżƣ
ĜżƣƠżƣÿƸŏżŲƫ܉ĪƫƠĪĜŏÿŧŧǣƫŏŲĜĪ®ړڌڌڎŏŲĜĪ'ړڌڌڎĪŲŰÿƣŤŊÿƫÿƠƠŧŏĪģƸŊƣĪĪŰÿŏŲŏŲƸĪƣĪƫƸ
limitation rules (i) a thin capitalisation rule, (ii) an asset-based limitation rule, and (iii) an
EBIT-based limitation rule.
The thin capitalisation rule was introduced in 1998 with the purpose to deny the
deductibility of excessive gross interest payments and capital losses on controlled debt, if
the debt itself is not considered to be in accordance with the arm’s length principle. If the
debt-to-equity exceeds a ratio of 4:1 at the end of the income year, the exceeding controlled
debt of the corporation will be considered to be not at arm’s length, unless the corporation
ĜÿŲƠƣżǜŏģĪĪǜŏģĪŲĜĪƸżƫǀěƫƸÿŲƸŏÿƸĪƸŊÿƸƫŏŰŏŧÿƣǿŲÿŲĜŏŲŃܫŏŲĜŧǀģŏŲŃƸŊĪƠƣŏŲĜŏƠÿŧÿŰżǀŲƸ
and interest rate - could be obtained between independent parties at the end of the income
year (arm’s length at the end of the income year).
The purpose of the asset-based limitation rule and the EBIT-based limitation rule is to
ģĪŲǣƸŊĪģĪģǀĜƸŏěŏŧŏƸǣżłŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫǝŊŏĜŊÿƣĪŲżƸĜżŲƫŏģĪƣĪģƸżěĪƣĪŧÿƸĪģƸż
ƸŊĪŃĪŲĪƣÿƸŏżŲżłƸÿǢÿěŧĪŏŲĜżŰĪŏŲ'ĪŲŰÿƣŤ
ĜĜżƣģŏŲŃƸżƸŊĪÿƫƫĪƸܫěÿƫĪģŧŏŰŏƸÿƸŏżŲƣǀŧĪ܉ŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫÿƣĪŲżƸƣĪŧÿƸĪģƸż
ƸŊĪŃĪŲĪƣÿƸŏżŲżłƸÿǢÿěŧĪŏŲĜżŰĪŏŲ'ĪŲŰÿƣŤ܉ŏłƸŊĪŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫĪǢĜĪĪģƸŊĪƸÿǢ
value of the corporation’s assets multiplied with a standard rate (2.7% 2019-level).
ĜĜżƣģŏŲŃƸżƸŊĪ/S¼ܫěÿƫĪģŧŏŰŏƸÿƸŏżŲƣǀŧĪ܉ƸŊĪŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫÿƣĪŲżƸƣĪŧÿƸĪģ
ƸżƸŊĪŃĪŲĪƣÿƸŏżŲżłƸÿǢÿěŧĪŏŲĜżŰĪŏŲ'ĪŲŰÿƣŤŏłƸŊĪŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫĪǢĜĪĪģބڌڔ
żłƸŊĪĜżƣƠżƣÿƸŏżŲܹƫƸÿǢÿěŧĪŏŲĜżŰĪěĪłżƣĪŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫÿŲģƸÿǢĪƫܠ/S¼ܡ
FǀƣƸŊĪƣŰżƣĪ܉ĜĪƣƸÿŏŲŊǣěƣŏģƣǀŧĪƫŰÿǣÿƠƠŧǣÿĜĜżƣģŏŲŃƸżǝŊŏĜŊģĪěƸĜÿŲěĪƣĪĜŧÿƫƫŏǿĪģ
ƸżĪƢǀŏƸǣ܉ǝŊŏĜŊǝŏŧŧƫǀěƫĪƢǀĪŲƸŧǣƣĪƫǀŧƸŏŲÿƣĪĜŧÿƫƫŏǿĜÿƸŏżŲżłƸŊĪƣĪŧÿƸĪģŏŲƸĪƣĪƫƸƠÿǣŰĪŲƸƫ
to non-deductible distributions.
Following the OECD BEPS Action 4 report the Danish Implementation Council, which
advises the Danish government in ensuring that Danish corporations are not subject to
stricter requirements than corporations in other EU countries, recommended that the three
'ÿŲŏƫŊŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪƫěĪƫŏŰƠŧŏǿĪģÿŲģŊÿƣŰżŲŏƫĪģǝŏƸŊ/ '/£®ĜƸŏżŲڐ
report/ATAD article 4.2
NżǝĪǜĪƣ'܉ĪŲŰÿƣŤģŏģŲżƸłżŧŧżǝƸŊĪƣĪĜżŰŰĪŲģÿƸŏżŲżłƸŊĪSŰƠŧĪŰĪŲƸÿƸŏżŲ żǀŲĜŏŧ
SŲƫƸĪÿģ'ĪŲŰÿƣŤĜŊżƫĪƸżƣĪƸÿŏŲÿŧŧƸŊƣĪĪŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪƫÿŲģżŲŧǣÿŧŏŃŲĪģƸŊĪ
1

2

ƫƫżĜŏÿƸĪ£ÿƣƸŲĪƣÿƸ ¦S¼ģǜŏƫżƣǣÿŲģÿŧĪÿģŏŲŃĪǢƠĪƣƸżŲĜżƣƠżƣÿƸĪǿŲÿŲĜŏŲŃÿŲģƸÿǢ܉ǝŏƸŊÿƫƠĪĜŏǿĜĪŰƠŊÿƫŏƫ
on international interest limitation legislation. Interest limitation legislation was also the topic of his PhD
dissertation.
®ĪĪŲěĪłÿŧŏŲŃłƣÿSŰƠŧĪŰĪŲƸĪƣŏŲŃƫƣĖģĪƸ܈ĪŤęŰƠĪŧƫĪÿłŰĪƸżģĪƣƸŏŧƫŤÿƸƸĪǀŲģŃĖĪŧƫĪ܉ģÿƸĪģڐڍrÿƣĜŊړڍڌڎ
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DENMARK
earning-based limitation rule, i.e. the EBIT-based limitation rule, to match the OECD BEPS
ĜƸŏżŲڐƣĪƠżƣƸ'¼ܕÿƣƸŏĜŧĪڐFǀƣƸŊĪƣƸŊĪ'ÿŲŏƫŊŊǣěƣŏģƣǀŧĪƫżŲƣĪĜŧÿƫƫŏǿĜÿƸŏżŲżłĜżƣƠżƣÿƸĪ
ƸÿǢÿěŧĪĪŲƸŏƸŏĪƫƸżƠĪƣŰÿŲĪŲƸĪƫƸÿěŧŏƫŊŰĪŲƸƫÿŲģżŲƣĪĜŧÿƫƫŏǿĜÿƸŏżŲżłģĪěƸƸżĪƢǀŏƸǣǝŏŧŧ
be abolished and be replaced by the hybrid rules contained in OECD BEPS Action 2 report/
ATAD article 9.3
'ĪŲŰÿƣŤƣĪƸÿŏŲƫƸŊĪƸŊŏŲĜÿƠŏƸÿŧŏƫÿƸŏżŲƣǀŧĪÿƫÿƸÿƣŃĪƸĪģƣǀŧĪÿŲģƸŊĪÿƫƫĪƸܫěÿƫĪģ
interest limitation rule as the general interest limitation rule without any material changes.
It seems that the Danish legislator does not share the OECD BEPS Action 4 reports concerns
in relation to inconsistencies or that some corporate group’s most valuable assets may not be
ƸÿŤĪŲŏŲƸżÿĜĜżǀŲƸǝŊĪŲÿƠƠŧǣŏŲŃƸŊĪÿƫƫĪƸܫěÿƫĪģŧŏŰŏƸÿƸŏżŲƣǀŧĪ܉ÿƫƸŊĪƣǀŧĪǀƫĪƫƸŊĪŊŏƫƸżƣŏĜ܉
i.e. depreciated, value of the assets. The asset-based limitation rule is therefore probably still
ƸŊĪƫƸƣŏĜƸĪƫƸŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪŏŲ'ĪŲŰÿƣŤłżƣŧÿƣŃĪܠƣ'ܡÿŲŏƫŊĜżƣƠżƣÿƸŏżŲƫ
NżǝĪǜĪƣ܉łżŧŧżǝŏŲŃ/ '/£®ĜƸŏżŲڐƣĪƠżƣƸÿŲģ¼''܉ĪŲŰÿƣŤŊÿƫÿŰĪŲģĪģƸŊĪ
EBIT-based limitation rule to comply with both OECD BEPS Action 4 report and ATAD article
4.4NĪŲĜĪ܉ÿƫżłڍdÿŲǀÿƣǣڕڍڌڎƸŊĪƸÿǢÿěŧĪŏŲĜżŰĪěĪłżƣĪŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫ܉ƸÿǢĪƫ܉
depreciation and Amortisation (EBITDA) can only be reduced by a maximum of 30% by virtue
żłģĪģǀĜƸŏŲŃŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫ܉ŏĪÿĜŊÿŲŃĪłƣżŰÿŲބڌڔżł/S¼ܠܫƸÿǢǿŃǀƣĪܡƸżÿŲڌڏ
ބżł/S¼'ܫƣǀŧĪܠƫƸŏŧŧƸÿǢǿŃǀƣĪܡFǀƣƸŊĪƣÿŃƣżǀƠƣÿƸŏżܫƣǀŧĪŏƫŏŰƠŧĪŰĪŲƸĪģŏŲĜżŲšǀŲĜƸŏżŲ
with the EBITDA-based rule, as the ratio of net interest to third parties divided by EBITDA of
ƸŊĪǝżƣŧģǝŏģĪŃƣżǀƠĜÿŲƣĪƠŧÿĜĪƸŊĪǿǢĪģބڌڏƣÿƸŏżŏŲÿĜĜżƣģÿŲĜĪǝŏƸŊ/ '/£®ĜƸŏżŲ
ڐƣĪƠżƣƸhÿƫƸŧǣƸŊĪŲĪǝ/S¼'ܫěÿƫĪģŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪģżĪƫŲżƸÿƠƠŧǣƸżǿŲÿŲĜŏÿŧ
ǀŲģĪƣƸÿŤŏŲŃƫĜżǜĪƣĪģěǣ¼'ÿƣƸŏĜŧĪ܉ܡڑܠڎǝŊŏĜŊŏƫŏŲŧŏŲĪǝŏƸŊ/ '/£®ĜƸŏżŲڐƣĪƠżƣƸ܉
unless the taxpayer elects to apply the rule for 10 years.
SŲĜżŲĜŧǀƫŏżŲ'ĪŲŰÿƣŤÿŧƣĪÿģǣŊÿģƢǀŏƸĪƫƸƣŏĜƸŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪƫÿŲģ'ĪŲŰÿƣŤ
chose only to align the earning-based limitation rule to the international standards in ATAD
article 4 and the OECD BEPS Action 4 report.

Part One: General rules regarding interest deductibility
1.1. General overview

SŲƸĪƣĪƫƸĪǢƠĪŲƫĪƫÿƣĪŃĪŲĪƣÿŧŧǣģĪģǀĜƸŏěŧĪŏŲ'ĪŲŰÿƣŤ܉ǀŲŧĪƫƫÿŲǣżłƸŊĪƫƠĪĜŏǿĜŏŲƸĪƣĪƫƸ
limitation rules apply.5 It is a prerequisite for interest deductions that there is in fact an actual
loan between the parties which has to be repaid, and according to which the debtor is legally
required to pay interest.6 Thus, a guarantor, inter alia, can only deduct interest expenses
ÿĜĜƣǀĪģģǀƣŏŲŃƸŊĪƠĪƣŏżģÿǽƸĪƣƸŊĪŃǀÿƣÿŲƸĪĪżěŧŏŃÿƸŏżŲŊÿƫěĪĪŲƸƣŏŃŃĪƣĪģ
Interest expenses are generally deductible regardless of the origin, purpose(s) or
reason(s) of the underlying loan. However, certain exceptions apply as interest accruing on
taxes, customs, duties et cetera, have not been deductible since 1975.7
ĪƣƸÿŏŲ żƸŊĪƣ ǿŲÿŲĜŏÿŧ ĪǢƠĪŲƫĪƫ ܉ƫǀĜŊ ÿƫ ƣĪĜǀƣƣŏŲŃ ĜżŰŰŏƫƫŏżŲƫ ÿŲģ ƠƣĪŰŏǀŰƫ żŲ
3
4
5
6
7
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See Bill no 1726 of 27 December 2018.
See Bill no 1726 of 27 December 2018.
Cf. s. 4 of the State Tax Act and for example s. 11, 11 B and 11 C of the Corporate Tax Act.
See TfS 1999, 571 Ø, TfS 2001, 316 V and TfS 1988, 278 H.
Cf. s. 17 A of the Tax Assessment Act.
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ŧżÿŲƫÿƫǝĪŧŧÿƫżŲĪܫżǳłƠƣĪŰŏǀŰƫżŲŧżÿŲƫǝŏƸŊÿŰÿƸǀƣŏƸǣżłŧĪƫƫƸŊÿŲƸǝżǣĪÿƣƫ܉ÿƣĪÿŧƫż
deductible.8ŲĪܫżǳłĜżŰŰŏƫƫŏżŲƫÿŲģƫŏŰŏŧÿƣŲżŲܫƣĪĜǀƣƣŏŲŃĜżŰŰŏƫƫŏżŲƫżŲƫǀĜŊƫŊżƣƸƸĪƣŰ
loans can be immediately deducted with up to 2.5% of the loans principal amount, while
the excess commission(s) and/or premium(s) must be allocated throughout the remaining
maturity period.9
The Danish rules concerning interest limitation for companies - as described below in Part
¼ǝżÿŲģ£ÿƣƸ¼ŊƣĪĪܫĪŲĜżŰƠÿƫƫŏŲƸĪƣĪƫƸĪǢƠĪŲƫĪƫ܉żƸŊĪƣǿŲÿŲĜŏÿŧĪǢƠĪŲƫĪƫƫǀĜŊÿƫĜÿƠŏƸÿŧ
ŧżƫƫĪƫżŲŧżÿŲƫÿŲģĜŧÿŏŰƫ܉ÿŲģƸŊĪŏŲƸĪƣĪƫƸĪǢƠĪŲƫĪƫĪŰěĪģģĪģŏŲǿŲÿŲĜŏÿŧŧĪÿƫĪƠÿǣŰĪŲƸƫ
' ڎڍĪǿŲŏƸŏżŲżłܶŏŲƸĪƣĪƫƸܷ

¼ŊĪģĪǿŲŏƸŏżŲżłܶŏŲƸĪƣĪƫƸܷłżƣƸÿǢƠǀƣƠżƫĪƫŏƫŲżƸƫƸÿƸǀƸżƣŏŧǣģĪǿŲĪģŏŲ'ÿŲŏƫŊƸÿǢŧÿǝěǀƸ
ěÿƫĪģżŲĜÿƫĪŧÿǝłƣżŰƸŊĪ'ÿŲŏƫŊ®ǀƠƣĪŰĪ żǀƣƸ¼ŊĪģĪǿŲŏƸŏżŲżłŏŲƸĪƣĪƫƸŏƫܶa periodic
calculated payment to a creditor to make capital available and the payment is calculated as a certain
percentage of the at any time outstanding debtܷ10 It is not imperative, that the interest be paid
periodically, insofar as the interest is calculated periodically, i.e. the ongoing accrual of
interests payable is the determining factor for tax purposes.
If one or more of the mentioned characteristics are not present, the payment will not
ƢǀÿŧŏłǣÿƫÿŲŏŲƸĪƣĪƫƸƠÿǣŰĪŲƸSŲƫƸĪÿģƸŊĪƠÿǣŰĪŲƸŰÿǣěĪĜŧÿƫƫŏǿĪģÿƫÿĜÿƠŏƸÿŧŧżƫƫżƣ
another type of payment.11
SŲܫڒڍڌڎÿǽƸĪƣÿƫŏŃŲŏǿĜÿŲƸƠĪƣŏżģżłŲĪŃÿƸŏǜĪŰÿƣŤĪƸŏŲƸĪƣĪƫƸƣÿƸĪƫܫƸŊĪŏŲƸĪƣĪƫƸģĪǿŲŏƸŏżŲ
ǝÿƫ ƫƸÿƸǀƸżƣŏŧǣ ĜŧÿƣŏǿĪģ Ƹż ÿŧƫż ŏŲĜŧǀģĪ ŲĪŃÿƸŏǜĪ ŏŲƸĪƣĪƫƸ ܉ŏĪ Ƹż ÿŧƫż ŏŲĜŧǀģĪ ÿ ƠĪƣŏżģŏĜ
ƠÿǣŰĪŲƸƸżÿģĪěƸżƣłƣżŰÿĜƣĪģŏƸżƣƸżŰÿŤĪĜÿƠŏƸÿŧÿǜÿŏŧÿěŧĪƸżƸŊĪĜƣĪģŏƸżƣ܉ǝŊĪŲƫǀĜŊ
periodic payment is computed as a certain percentage of the at any time outstanding debt.12
¼ŊĪ'ÿŲŏƫŊŏŲƸĪƣĪƫƸģĪǿŲŏƸŏżŲŏƫƢǀŏƸĪŲÿƣƣżǝĜżŰƠÿƣĪģƸż܉ŏŲƸĪƣ alia, to the interest
ģĪǿŲŏƸŏżŲĜżŲƸÿŏŲĪģŏŲÿƣƸŏĜŧĪڍڍżłƸŊĪ/ 'rżģĪŧ¼ÿǢ żŲǜĪŲƸŏżŲ¼ŊĪ'ÿŲŏƫŊģĪǿŲŏƸŏżŲ
of interest has not been changed following the release of the OECD BEPS Action 4 report.
1.3. Interest deductibility

GĪŲĪƣÿŧŧǣƫƠĪÿŤŏŲŃ܉ŏŲƸĪƣĪƫƸĪǢƠĪŲƫĪƫÿƣĪģĪģǀĜƸŏěŧĪŏŲƸŊĪŏŲĜżŰĪǣĪÿƣŏŲǝŊŏĜŊƸŊĪŏŲƸĪƣĪƫƸ
falls due for payment.13 Interest expenses relating to a period longer than six months , and
due more than six months before the expiration of the period, must be allocated throughout
the period in which the interests are incurred.14 To the extent an interest payment for a prior
income year has in fact not been paid, the taxpayer may not deduct any further interest
expenses regarding the same loan, unless the taxpayer provides evidence that he was able
ƸżŰÿŏŲƸÿŏŲƸŊĪģĪěƸżƣƠƣżǜŏģĪƫƫǀǳǿĜŏĪŲƸƫĪĜǀƣŏƸǣłżƣƫǀĜŊĜÿƠÿěŏŧŏƸǣ15
8
9
10
11
12
13
14
15

Cf. s. 8(3) of the Tax Assessment Act.
Cf. s. 5 and 8(3) of the Tax Assessment Act.
łƸŊĪ'ÿŲŏƫŊ®ǀƠƣĪŰĪ żǀƣƸŏŲƸŊĪtÿŤƫŤżǜŊǀƫܫĜÿƫĪܠÃł¦ڏڒڑ܉ڍڐڕڍNܡ
See also TfS 1994, 268 and TfS 1998, 77.
Cf. Law no. 1883 of 29 December 2015.
Cf. s. 4 of the State Tax Act and s. 5 of the Tax Assessment Act.
Cf. s. 5(2) of the Tax Assessment Act.
Cf. s. 5(8) of the Tax Assessment Act.
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Interest expenses are also deductible for companies although companies are required
to allocate the interest expenses throughout the period in which the interests accrue.
Individuals engaged in business activities may choose to allocate interest expenses over the
period in which the interests accrue.16

Part Two: limitation on interest deductibility before BEPS
Action 4 report
2.1. General overview

'ĪŲŰÿƣŤŊÿƫƫŏŲĜĪړڌڌڎÿƠƠŧŏĪģƸŊƣĪĪŰÿŏŲŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪƫ܈
(i) a thin capitalisation rule,
(ii) an asset-based limitation rule, and
(iii) an EBIT-based limitation rule.
The purpose of the thin capitalisation rule is to deny the deductibility of excessive gross
interest payments and capital losses on controlled debt if the debt itself is not considered
to be in accordance with the arm’s length principle. If the debt-to-equity exceeds a ratio
of 4:1 at the end of the income year, the exceeding controlled debt of the corporation will
be considered to not be at arm’s length, unless the corporation can provide evidence to
ƫǀěƫƸÿŲƸŏÿƸĪƸŊÿƸƫŏŰŏŧÿƣǿŲÿŲĜŏŲŃܫŏŲĜŧǀģŏŲŃƸŊĪƠƣŏŲĜŏƠÿŧÿŰżǀŲƸÿŲģŏŲƸĪƣĪƫƸƣÿƸĪܫĜżǀŧģ
be obtained between independent parties at the end of the income year (arm’s length at the
end of the income year).
The purpose of the asset-based limitation rule and the EBIT-based limitation rule is to
ģĪŲǣƸŊĪģĪģǀĜƸŏěŏŧŏƸǣżłŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫǝŊŏĜŊÿƣĪŲżƸĜżŲƫŏģĪƣĪģƸżěĪƣĪŧÿƸĪģƸż
ƸŊĪŃĪŲĪƣÿƸŏżŲżłƸÿǢÿěŧĪŏŲĜżŰĪŏŲ'ĪŲŰÿƣŤ
ĜĜżƣģŏŲŃƸżƸŊĪÿƫƫĪƸܫěÿƫĪģŧŏŰŏƸÿƸŏżŲƣǀŧĪ܉ŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫÿƣĪŲżƸŧŏŲŤĪģƸżƸŊĪ
ŃĪŲĪƣÿƸŏżŲżłƸÿǢÿěŧĪŏŲĜżŰĪŏŲ'ĪŲŰÿƣŤ܉ŏłƸŊĪŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫĪǢĜĪĪģƸŊĪƸÿǢǜÿŧǀĪ
of the corporation’s assets multiplied with a standard rate (2.7% 2019-level).
ĜĜżƣģŏŲŃƸżƸŊĪ/S¼ܫěÿƫĪģŧŏŰŏƸÿƸŏżŲƣǀŧĪ܉ƸŊĪŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫÿƣĪŲżƸŧŏŲŤĪģƸż
ƸŊĪŃĪŲĪƣÿƸŏżŲżłƸÿǢÿěŧĪŏŲĜżŰĪŏŲ'ĪŲŰÿƣŤŏłƸŊĪŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫĪǢĜĪĪģބڌڔżł
ƸŊĪĜżƣƠżƣÿƸŏżŲܹƫƸÿǢÿěŧĪŏŲĜżŰĪěĪłżƣĪŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫÿŲģƸÿǢĪƫܠ/S¼ܡ
FǀƣƸŊĪƣŰżƣĪ܉ĜĪƣƸÿŏŲŊǣěƣŏģƣǀŧĪƫŰÿǣÿƠƠŧǣÿĜĜżƣģŏŲŃƸżǝŊŏĜŊģĪěƸĜÿŲěĪƣĪĜŧÿƫƫŏǿĪģ
ƸżĪƢǀŏƸǣǝŊŏĜŊǝŏŧŧƫǀěƫĪƢǀĪŲƸŧǣƣĪƫǀŧƸŏŲÿƣĪĜŧÿƫƫŏǿĜÿƸŏżŲżłƸŊĪƣĪŧÿƸĪģŏŲƸĪƣĪƫƸƠÿǣŰĪŲƸƫ
to non-deductible distributions.
 ڎڎhŏŰŏƸÿƸŏżŲƫƸŊÿƸĪŲƸÿŏŧƫÿƣĪĜŧÿƫƫŏǿĜÿƸŏżŲżłŏŲƸĪƣĪƫƸƠÿǣŰĪŲƸƫƸżŲżŲܫģĪģǀĜƸŏěŧĪ
distributions

A Danish resident corporation’s debt to a non-resident individual or corporation exerting
ĜżŲƸƣżŧŧŏŲŃŏŲǵŧǀĪŲĜĪŏƫƣĪĜŧÿƫƫŏǿĪģƸżĪƢǀŏƸǣŏłƸŊĪģĪěƸŏƫĜŊÿƣÿĜƸĪƣŏƫĪģÿƫĪƢǀŏƸǣŏŲƸŊĪƫƸÿƸĪ

16
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Cf. s. 5(4) and 5(5) of the Tax Assessment Act.
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of residence of the controlling individual/corporation.17 Further, the consequence of this
ŊǣěƣŏģƣǀŧĪŏƫƸŊÿƸŏŲƸĪƣĪƫƸƠÿǣŰĪŲƸƫżŲƸŊĪģĪěƸÿƣĪƣĪĜŧÿƫƫŏǿĪģƸżŲżŲܫģĪģǀĜƸŏěŧĪģŏǜŏģĪŲģ
distributions. In certain situations, the hybrid rule also applies to debt even though the debt
is characterised as a claim for the creditor under foreign tax rules. Such situations occur if
the creditor has debt to another group company for which the debt (claim) is characterised
as equity (or instead this company has debt to another group company and so on), i.e.
ƸŊĪŊǣěƣŏģŰŏƫŰÿƸĜŊżĜĜǀƣƫłǀƣƸŊĪƣěÿĜŤŏŲƸŊĪŃƣżǀƠƫƸƣǀĜƸǀƣĪěĪŊŏŲģƸŊĪŏŲƸĪƣŰĪģŏÿƣǣ
żƣ ŏŲƸĪƣŰĪģŏÿƣŏĪƫ NżǝĪǜĪƣ ܉ƣĪĜŧÿƫƫŏǿĜÿƸŏżŲ ÿƫ ĪŲĜżŰƠÿƫƫĪģ ěǣ ƸŊĪ ŏŲƸĪƣŰĪģŏÿƣǣ ÿŲƸŏܫ
ÿǜżŏģÿŲĜĪƣǀŧĪģżĪƫŲżƸÿƠƠŧǣŏłƸŊĪǝŏƸŊŊżŧģŏŲŃƸÿǢżŲƸŊĪŏŲƸĪƣĪƫƸłƣżŰ'ĪŲŰÿƣŤƸżƸŊĪ
intermediary is to be reduced according to the Interest and Royalty Directive (2003/49/EC)
or according to a tax treaty.
Lastly, if a corporation provides a loan either directly or indirectly to a controlling
ŏŲģŏǜŏģǀÿŧ܉ÿƫżܫĜÿŧŧĪģƫŊÿƣĪŊżŧģĪƣŧżÿŲ܉ƸŊĪģĪěƸŏƫƣĪĜŧÿƫƫŏǿĪģÿƫÿģŏǜŏģĪŲģģŏƫƸƣŏěǀƸŏżŲ܉
unless the taxpayer can substantiate that the loan (i) is granted during the ordinary course of
ěǀƫŏŲĪƫƫ܉żƣܠŏŏܡĜżŲƫƸŏƸǀƸĪƫÿŲżƣģŏŲÿƣǣŧżÿŲłƣżŰÿěÿŲŤ܉żƣܠŏŏŏܡĜżŲƫƸŏƸǀƸĪƫƸŊÿƸƸŊĪŧżÿŲǝÿƫ
łżƣƠǀƣƠżƫĪƫżłƫĪŧłܫǿŲÿŲĜŏŲŃ܉ÿƫĪŲĜżŰƠÿƫƫĪģěǣƫĪĜƸŏżŲܡڎܠڒڌڎżłƸŊĪ'ÿŲŏƫŊ żŰƠÿŲŏĪƫ
Act.18 Any interest payment on such a shareholder loan is not deductible, as no loan exists
for tax purposes.
 ڏڎhŏŰŏƸÿƸŏżŲƫƸŊÿƸģŏƫÿŧŧżǝŏŲƸĪƣĪƫƸģĪģǀĜƸŏżŲǝŏƸŊżǀƸƣĪĜŧÿƫƫŏǿĜÿƸŏżŲ

'ĪŲŰÿƣŤÿƠƠŧŏĪƫƸŊƣĪĪŰÿŏŲŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪƫ܉ǝŊŏĜŊģŏƫÿŧŧżǝŏŲƸĪƣĪƫƸģĪģǀĜƸŏżŲ
ǝŏƸŊżǀƸƣĪĜŧÿƫƫŏǿĜÿƸŏżŲ¼ŊĪŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪƫÿƠƠŧǣżŲŧǣƸżĜżƣƠżƣÿƸŏżŲƫÿŲģÿƠƠŧǣżŲ
ŃƣżǀƠŧĪǜĪŧłżƣƣĪƫŏģĪŲƸĜżƣƠżƣÿƸŏżŲƫÿŲģƠĪƣŰÿŲĪŲƸĪƫƸÿěŧŏƫŊŰĪŲƸƫŏŲ'ĪŲŰÿƣŤ19
The thin capitalisation rule20 entails a disallowance of interest deduction as well as capital
ŧżƫƫĪƫżŲŧżÿŲƫŏŲƣĪŧÿƸŏżŲƸżŧżÿŲƫ܉ǝŊŏĜŊÿƣĪÿƫƫǀŰĪģŲżƸƸżěĪܶÿƣŰܹƫŧĪŲŃƸŊܷ¼ŊĪƸŊŏŲ
capitalisation rule only applies to loans entered into between related corporations including
permanent establishments, but also includes loans from third parties if the loan either
directly or indirectly is guaranteed by a related corporation, as this might de facto create a
controlled environment and thereby potentially constitute a non-arm’s length (controlled)
loan. The thin capitalisation rule only applies for corporate groups which have controlled
debt exceeding ten million DKK at the end of the income year.
In assessing whether the controlled debts are considered arm’s length, the corporation’s
solvency ratio is the determining factor. This necessitates that an account of all the
ĜżƣƠżƣÿƸŏżŲܹƫÿƫƫĪƸƫÿŲģŧŏÿěŏŧŏƸŏĪƫÿƫǝĪŧŧÿƫÿŲÿƫƫĪƫƫŰĪŲƸżłƸŊĪŰÿƣŤĪƸǜÿŧǀĪŊĪƣĪżł܉ěĪ
ŰÿģĪÿŲŲǀÿŧŧǣǝŊŏĜŊĜÿŲěĪÿǜĪƣǣĜżŰƠŧĪǢÿŲģĜżƫƸŧǣƸÿƫŤłżƣƸÿǢƠÿǣĪƣƫÿŲģƸÿǢÿǀƸŊżƣŏƸŏĪƫ
ÿŧŏŤĪ21
If a corporation’s debt-to-equity ratio exceeds 4:1 the corporation is considered thinly
ĜÿƠŏƸÿŧŏƫĪģÿŲģƸŊĪĜżŲƸƣżŧŧĪģģĪěƸ܉ǝŊŏĜŊŰǀƫƸěĪƣĪĜŧÿƫƫŏǿĪģÿĜĜżƣģŏŲŃŧǣÿƫĪƢǀŏƸǣŏŲżƣģĪƣ
łżƣƸŊĪģĪěƸܫƸżܫĪƢǀŏƸǣƣÿƸŏżƸżĪƢǀÿŧ܉ڍ܈ڐŏƫŲżƸĜżŲƫŏģĪƣĪģƸżěĪܶÿƣŰܹƫŧĪŲŃƸŊܷĜĜżƣģŏŲŃŧǣ܉
17

18
19
20
21

Cf. s. 2B of the Corporate Tax Act. The hybrid rule also applies to non-resident corporations’ permanent
ĪƫƸÿěŧŏƫŊŰĪŲƸƫÿŲģƣĪÿŧĪƫƸÿƸĪŏŲ'ĪŲŰÿƣŤ
Cf. s. 16E of the Tax Assessment Act.
Cf. s. 11(4), 11B(8) and 11C(2) of the Corporate Tax Act.
Cf. s. 11 of the Corporate Tax Act.
Cf. s. 11(2 and 3) of the Corporate Tax Act.

271

DENMARK
ŃƣżƫƫŏŲƸĪƣĪƫƸƠÿǣŰĪŲƸƫÿŲģĜÿƠŏƸÿŧŧżƫƫĪƫÿƣŏƫŏŲŃłƣżŰƸŊĪƣĪĜŧÿƫƫŏǿĪģƠÿƣƸżłƸŊĪĜżŲƸƣżŧŧĪģ
debt cannot be deducted. If the corporation can substantiate that similar funding could be
obtained between independent parties at the end of the income year, deduction limitations
may be reduced or completely eliminated.22
'ÿŲŏƫŊĜżƣƠżƣÿƸŏżŲƫ܉ÿƫǝĪŧŧÿƫƠĪƣŰÿŲĪŲƸĪƫƸÿěŧŏƫŊŰĪŲƸƫŏŲ'ĪŲŰÿƣŤ܉ǝŏŧŧěĪĜżŲƫŏģĪƣĪģ
tax-exempt on interest income and capital gains if the corresponding deduction of the interest
payments and/or capital losses relating to the controlled debt has been denied according to
the thin capitalisation rule.23 This tax exemption does not include interest income and capital
gains relating to third party loans, guaranteed by a related corporation.
FǀƣƸŊĪƣŰżƣĪ'܉ÿŲŏƫŊĜżƣƠżƣÿƸŏżŲƫÿŲģƠĪƣŰÿŲĪŲƸĪƫƸÿěŧŏƫŊŰĪŲƸƫŏŲ'ĪŲŰÿƣŤŏƫƸÿǢ
exempt on interest income and capital gains if the corresponding deduction of the interest
payment and/or capital losses has been denied according to the thin capitalisation rule in
another EU/EEA country. This amount is however maximised to that which would have been
denied according to the Danish thin capitalisation rule, had the thinly capped borrower been
ƸÿǢƣĪƫŏģĪŲƸŏŲ'ĪŲŰÿƣŤ24 This was added to the thin capitalisation rule following the ECJ’s
decision in the C-593/14 Masco-case.
The thin capitalisation rule is applied at group level for corporate groups and permanent
establishment hereof although it should be noted that this assessment is not necessarily
identical to being subject to Danish joint taxation. Accordingly, the solvency ratio and
controlled debt are calculated on group level when assessing whether interest limitation
may be imposed.25
The asset-based limitation rule denies interest deductions, as well as other deductions
łżƣŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫ܉ŏłƸŊĪǀŲģĪƣŧǣŏŲŃģĪěƸżěŧŏŃÿƸŏżŲĜÿŲŲżƸěĪĜżŲƫŏģĪƣĪģŧŏŲŤĪģƸż
ƸŊĪǿŲÿŲĜŏŲŃżłÿƫƫĪƸƫ܉ǝŊŏĜŊŃĪŲĪƣÿƸĪƸÿǢÿěŧĪŏŲĜżŰĪŏŲ'ĪŲŰÿƣŤ26 A minimum threshold
żłŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫǀƠƸżڏڍڎŰŏŧŧŏżŲ'ffÿƠƠŧŏĪƫ
¼ŊĪěÿƫŏƫłżƣƸŊĪĜżŰƠǀƸÿƸŏżŲżłÿŲǣŲĪƸǿŲÿŲĜŏŲŃģĪģǀĜƸŏżŲŧŏŰŏƸÿƸŏżŲƫŏƫƸŊĪƸÿǢǜÿŧǀĪ
of the corporations’ assets multiplied by a standard rate (2.7 % 2019-level). 27 These assets
encompass:
– depreciable assets
– non-depreciable assets
– ǿŲÿŲĜĪŧĪÿƫĪģÿƫƫĪƸƫܠÿĜĜżƣģŏŲŃƸżƸŊĪŏƣěżżŤǜÿŧǀĪܔƸÿǢǜÿŧǀĪŏłŃƣżǀƠĜżŰƠÿŲŏĪƫܡ
– ŲĪƸǜÿŧǀĪżłǝżƣŤܫŏŲܫƠƣżŃƣĪƫƫܠÿƸƸŊĪĪǢƠĪŲƫĪżłżƸŊĪƣƫܡ
– ŲĪƸǜÿŧǀĪżłǝżƣŤܫŏŲܫƠƣżŃƣĪƫƫ܉ÿƫƫĪƸƫěżǀŃŊƸěǣÿƸƣÿģĪƣłżƣƸƣÿģŏŲŃƠǀƣƠżƫĪƫ܉ŏŲǜĪŲƸżƣǣ
and trade debtors exceeding trade creditors is positive
– ŲĪƸżƠĪƣÿƸŏŲŃŧżƫƫĪƫܶܠthܹƫܡ
– ǿŲÿŲĜŏÿŧŏŲƫƸƣǀŰĪŲƸƫĪŲƸĪƣĪģŏŲƸżłżƣƠǀƣƠżƫĪƫżłŊĪģŃŏŲŃżƠĪƣÿƸŏŲŃŏŲĜżŰĪżƣżƠĪƣÿƸŏŲŃ
expenses
tżƸŏŲĜŧǀģĪģŏŲƸŊĪĜżŰƠǀƸÿƸŏżŲÿƣĪƫƠĪĜŏǿĜÿŧŧǣ܈
– shares (unless trading in shares)
– receivables
– cash
22
23
24
25
26
27
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Cf. s. 11(1) of the Corporate Tax Act.
Cf. s. 11(6) of the Corporate Tax Act.
Cf. s. 11(7) of the Corporate Tax Act.
Cf. s. 11(4) of the Corporate Tax Act.
Cf. s. 11 B of the Corporate Tax Act.
Cf. s. 11 B (2) of the Corporate Tax Act.
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– claims
– bonds
– ǿŲÿŲĜŏÿŧŏŲƫƸƣǀŰĪŲƸƫ܉ǝŊŏĜŊÿƣĪŲżƸĪŲƸĪƣĪģŏŲƸżłżƣƠǀƣƠżƫĪƫżłŊĪģŃŏŲŃżƠĪƣÿƸŏŲŃ
income or operating expenses.28
As the tax value of the above-mentioned assets are used depreciations will reduce the
ĜżƣƠżƣÿƸŏżŲܹƫ ŰÿǢŏŰǀŰ ŧŏŰŏƸ łżƣ ƸŊĪ ģĪģǀĜƸŏěŏŧŏƸǣ żł ŲĪƸ ǿŲÿŲĜŏŲŃ ĪǢƠĪŲƫĪƫ FǀƣƸŊĪƣ܉
assets without a tax value or a tax value of zero will not be included in the calculation. The
asset-based limitation rule is very complex and represents a fairly unique approach - only
ěƣŏĪǵŧǣŰĪŲƸŏżŲĪģŏŲƠÿƣÿŃƣÿƠŊƫڕړÿŲģڌڔżł/ '/£®ĜƸŏżŲܫڐǝŊŏĜŊƫĪĪŤƫƸżŏģĪŲƸŏłǣ
ƸŊĪŰÿǢŏŰǀŰǿŲÿŲĜŏŲŃŲĪĪģƫżłƸŊĪÿƫƫĪƸƫŃĪŲĪƣÿƸŏŲŃƸÿǢÿěŧĪŏŲĜżŰĪÿŲģƸŊĪƣĪěǣƸŊĪ
ŰÿǢŏŰǀŰŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫƣĪŧÿƸĪģƸżŧżÿŲƫǿŲÿŲĜŏŲŃƸŊĪƫĪÿƫƫĪƸƫŃĪŲĪƣÿƸŏŲŃƸÿǢÿěŧĪ
ŏŲĜżŰĪŏŲ'ĪŲŰÿƣŤ
The netǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫĜżŲƫƸŏƸǀƸĪ܈
– interest payments and deductible commissions related to loans agreements,
– ĜÿƠŏƸÿŧŃÿŏŲƫÿŲģŧżƫƫĪƫżŲĜŧÿŏŰƫ܉ŧżÿŲƫÿŲģǿŲÿŲĜŏÿŧŏŲƫƸƣǀŰĪŲƸƫ܉
– ÿĜÿŧĜǀŧÿƸĪģǿŲÿŲĜĪĜżƫƸżŲǿŲÿŲĜŏÿŧŧĪÿƫĪÿƣƣÿŲŃĪŰĪŲƸƫ
– dividends as well as capital gain and losses on shares.29
It should be noted that if the net computation of dividends and capital gains and losses on
ƫŊÿƣĪƫŏƫŲĪŃÿƸŏǜĪ܉ƸŊĪŲĪŃÿƸŏǜĪƫŊÿƣĪĪǢƠĪŲƫĪƫÿƣĪŲżƸŏŲĜŧǀģĪģŏŲƸŊĪŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫ
ěǀƸÿƣĪŏŲƫƸĪÿģĜÿƣƣŏĪģłżƣǝÿƣģƸżżǳłƫĪƸłǀƸǀƣĪƠżƫŏƸŏǜĪܠŲĪƸܡƫŊÿƣĪŏŲĜżŰĪŏŲƣĪŧÿƸŏżŲƸżƸŊĪ
ĜżŰƠǀƸÿƸŏżŲżłŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫ
¼ŊĪŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫǝŊŏĜŊĪǢĜĪĪģƸŊĪƸÿǢǜÿŧǀĪżłƸŊĪÿƫƫĪƸƫŰǀŧƸŏƠŧŏĪģǝŏƸŊƸŊĪ
standard rate cannot be deducted. Noticeably the asset-based limitation rule assumes a
ĜŧżƫĪĜżƣƣĪŧÿƸŏżŲěĪƸǝĪĪŲƸŊĪƸÿǢǜÿŧǀĪżłƸŊĪÿƫƫĪƸƫÿŲģƸŊĪǿŲÿŲĜŏÿŧŲĪĪģƫżłƸŊĪĜżŰƠÿŲǣܔ
so, it should be considered doubtful whether the asset-based limitation rule is targeted
enough, especially in the light of the administrative inconvenience for both taxpayers and
tax authorities.
GĪŲĪƣÿŧŧǣ܉ŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫǝŊŏĜŊĜÿŲŲżƸěĪģĪģǀĜƸĪģÿƣĪŲżƸĪŧŏŃŏěŧĪƸżěĪĜÿƣƣŏĪģ
forward according to the asset-based limitation rule. However, net capital losses relating to
ģĪěƸ܉ŏŲĜŧǀģŏŲŃłżƣĪŏŃŲĪǢĜŊÿŲŃĪŧżƫƫĪƫ܉ÿŲģǿŲÿŲĜŏÿŧŏŲƫƸƣǀŰĪŲƸƫŰÿǣěĪĜÿƣƣŏĪģłżƣǝÿƣģ
łżƣƸŊƣĪĪƸÿǢǣĪÿƣƫƸżżǳłƫĪƸłǀƸǀƣĪŃÿŏŲƫżŲģĪěƸƫ܉ŏŲĜŧǀģŏŲŃłżƣĪŏŃŲĪǢĜŊÿŲŃĪŃÿŏŲƫ܉ÿŲģ
ǿŲÿŲĜŏÿŧŏŲƫƸƣǀŰĪŲƸƫ30 Further it should be noted that unrealised losses on interest swaps
related to debt secured in real estate can always be carried forward during the term of the
ŏŲƸĪƣĪƫƸƫǝÿƠƸżżǳłƫĪƸÿŲǣłǀƸǀƣĪŃÿŏŲƫżŲƸŊĪƫÿŰĪŏŲƸĪƣĪƫƸƫǝÿƠ
The asset-based limitation rule applies on a consolidated basis for corporate groups
and permanent establishment that are party to Danish joint taxation. Accordingly, the net
ǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫÿŲģÿƫƫĪƸƫÿƣĪĜÿŧĜǀŧÿƸĪģšżŏŲƸŧǣǝŊĪŲÿƫƫĪƫƫŏŲŃÿƠżƸĪŲƸŏÿŧŏŲƸĪƣĪƫƸ
limitation according to the asset-based limitation rule.31
¼ŊĪ/S¼ܫěÿƫĪģŧŏŰŏƸÿƸŏżŲƣǀŧĪģĪŲŏĪƫƸŊĪģĪģǀĜƸŏżŲżłŲĪƸǿŲÿŲĜĪĪǢƠĪŲƫĪƫŲżƸƣĪŧÿƸĪģ
ƸżƸŊĪŃĪŲĪƣÿƸŏżŲżłƸÿǢÿěŧĪŏŲĜżŰĪŏŲ'ĪŲŰÿƣŤ32¼ŊĪǀŲģĪƣŧǣŏŲŃŏģĪÿŏƫƸŊÿƸŲĪƸǿŲÿŲĜŏŲŃ
ĪǢƠĪŲƫĪƫĪǢĜĪĪģŏŲŃބڌڔżłƸŊĪƸÿǢƠÿǣĪƣܹƫƸÿǢÿěŧĪŏŲĜżŰĪěĪłżƣĪŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫ
ÿŲģƸÿǢĪƫܠ/S¼ܡÿƣĪŲżƸƣĪŧÿƸĪģƸżƸŊĪŃĪŲĪƣÿƸŏżŲżłƸÿǢÿěŧĪŏŲĜżŰĪŏŲ'ĪŲŰÿƣŤ
28
29
30
31
32

Cf. s. 11 B (5) of the Corporate Tax Act.
Cf. s. 11 B (4) of the Corporate Tax Act.
Cf. s. 11 B (10) of the Corporate Tax Act.
Cf. s. 11 B (8) of the Corporate Tax Act.
Cf. s. 11 C of the Corporate Tax Act.
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DENMARK
¼ŊĪ ƸÿǢÿěŧĪ ŏŲĜżŰĪ ěĪłżƣĪ ŲĪƸ ǿŲÿŲĜŏŲŃ ĪǢƠĪŲƫĪƫ ܠ/S¼ ܡĜÿŲ żŲŧǣ ěĪ ƣĪģǀĜĪģ ěǣ ÿ
ŰÿǢŏŰǀŰżłބڌڔěǣǜŏƣƸǀĪżłģĪģǀĜƸŏěŧĪŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫ/ǢĜĪĪģŏŲŃŲĪƸǿŲÿŲĜŏŲŃ
ĪǢƠĪŲƫĪƫ ĜÿŲ ěĪ ĜÿƣƣŏĪģ łżƣǝÿƣģ ¼ŊĪ ŲĪƸ ǿŲÿŲĜŏŲŃ ĪǢƠĪŲƫĪƫ ÿƣĪ ĜǀƣƣĪŲƸŧǣ ģĪǿŲĪģ ěǣ
ƣĪłĪƣƣŏŲŃƸżƸŊĪģĪǿŲŏƸŏżŲżłŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫŏŲƸŊĪÿƫƫĪƸܫěÿƫĪģŧŏŰŏƸÿƸŏżŲƣǀŧĪÿŲģ
is applied following the application of the thin capitalisation rule and the asset-based interest
limitation rule in that order.
tĪƸ ǿŲÿŲĜŏŲŃ ĪǢƠĪŲƫĪƫ ǀƠ Ƹż  ڏڍڎŰŏŧŧŏżŲ 'ff ÿƣĪ ŲżƸ ÿǳłĪĜƸĪģ ěǣ ƸŊĪ /S¼ܫěÿƫĪģ
ŧŏŰŏƸÿƸŏżŲƣǀŧĪ¼ŊĪ/S¼ܫěÿƫĪģŧŏŰŏƸÿƸŏżŲƣǀŧĪŏƫܨŧŏŤĪƸŊĪÿƫƫĪƸܫěÿƫĪģŧŏŰŏƸÿƸŏżŲƣǀŧĪܫ
applied on a consolidated basis for corporate groups and permanent establishment hereof
parties to Danish joint taxation.33
2.3.1. Limitations by reference to the borrower

ƫƫƸÿƸĪģÿěżǜĪ'܉ĪŲŰÿƣŤÿƠƠŧŏĪƫƸŊƣĪĪŰÿŏŲŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪƫ܉ǝŊŏĜŊÿƣĪÿŧŧěÿƫĪģ
on the circumstances of the borrower.34
NżǝĪǜĪƣ ܉ŏƸ ƫŊżǀŧģ ÿŧƫż ěĪ ŲżƸĪģ ƸŊÿƸ 'ĪŲŰÿƣŤ ĜǀƣƣĪŲƸŧǣ ÿƠƠŧŏĪƫ Ŋǣěƣŏģ ƣǀŧĪƫ ŏŲ
relation to both taxable corporate entities35 and transparent entities36, according to which
ƣĪĜŧÿƫƫŏǿĜÿƸŏżŲżłƸŊĪěżƣƣżǝĪƣŰÿǣÿƠƠŧǣŏŲƫżłÿƣÿƫÿŲżƸŊĪƣĜżǀŲƸƣǣżƣĜżǀŲƸƣŏĪƫ܉ŏŲǝŊŏĜŊ
ŰÿšżƣŏƸǣƫŊÿƣĪŊżŧģĪƣܠƫܡÿƣĪƣĪƫŏģĪŲƸłżƣƸÿǢƠǀƣƠżƫĪƫ܉ÿƠƠŧŏĪƫÿģŏǳłĪƣĪŲƸĜŧÿƫƫŏǿĜÿƸŏżŲżł
the entity.
These hybrid rules are outside the scope of this report but should be noted as such a
ƣĪĜŧÿƫƫŏǿĜÿƸŏżŲżłƸŊĪěżƣƣżǝĪƣĜÿŲÿŧƫżŊÿǜĪĪǳłĪĜƸŏŲƣĪŧÿƸŏżŲƸżƸŊĪŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪƫ
2.3.2. Limitations by reference to the lender

GĪŲĪƣÿŧŧǣ'܉ĪŲŰÿƣŤģżĪƫŲżƸÿƠƠŧǣŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪƫěÿƫĪģżŲÿƣĪłĪƣĪŲĜĪƸżƸŊĪ
lender, i.e. by referring to the tax treatment of the lender.37
NżǝĪǜĪƣ܉ÿƫƫƸÿƸĪģÿěżǜĪ'܉ĪŲŰÿƣŤģżĪƫÿƠƠŧǣĜĪƣƸÿŏŲŊǣěƣŏģƣǀŧĪƫ܉ǝŊĪƣĪƸŊĪģĪģǀĜƸŏżŲ
of the borrower is limited due to the circumstances of the lender. A Danish resident
ĜżƣƠżƣÿƸŏżŲģĪěƸƸżÿŲżŲܫƣĪƫŏģĪŲƸĜżŲƸƣżŧŧŏŲŃĪŲƸŏƸǣŰÿǣěĪƣĪĜŧÿƫƫŏǿĪģƸżĪƢǀŏƸǣŏłƸŊĪ
ģĪěƸŏƫĜŊÿƣÿĜƸĪƣŏƫĪģÿƫĪƢǀŏƸǣŏŲƸŊĪƫƸÿƸĪżłƣĪƫŏģĪŲĜĪżłƸŊÿƸĪŲƸŏƸǣ܉ŊĪƣĪǝŏƸŊŰÿŤŏŲŃ
the circumstance of the lender decisive.38 Interest payments on the debt are accordingly
ƣĪĜŧÿƫƫŏǿĪģƸżģŏǜŏģĪŲģģŏƫƸƣŏěǀƸŏżŲƫ

33
34

35
36
37

38
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Cf. s. 11 C (2) of the Corporate Tax Act.
As the limitation according to the thin capitalisation rule can be reduced or eliminated if the corporation can
demonstrate that similar funding could be obtained between non-related parties some reference is also given
to the lender.
Cf. s. 2A of the Corporate Tax Act.
Cf. s. 2C of the Corporate Tax Act.
As the limitation according to the thin capitalisation rule can be reduced or eliminated if the corporation can
demonstrate that similar funding could be obtained between non-related parties some reference is also given
to the lender.
Cf. s. 2B of the Corporate Tax Act. The hybrid rule also applies to non-resident corporations’ permanent
ĪƫƸÿěŧŏƫŊŰĪŲƸƫÿŲģƣĪÿŧĪƫƸÿƸĪŏŲ'ĪŲŰÿƣŤ

TELL
2.3.3 Limitations based on other considerations

żŲƫŏģĪƣÿƸŏżŲƫ ƫŊżǀŧģ ěĪ ŃŏǜĪŲ Ƹż ƸŊĪ ŃĪŲĪƣÿŧ ĜŧÿƫƫŏǿĜÿƸŏżŲ żł ģĪěƸ ÿŲģ ĪƢǀŏƸǣ ܉ÿƫ ÿ
prerequisite for interest deduction is the existence of debt.
'ÿŲŏƫŊƸÿǢŧÿǝģżĪƫŲżƸĜŧĪÿƣŧǣģĪǿŲĪƸŊĪƸĪƣŰƫģĪěƸÿŲģĪƢǀŏƸǣ'ĪěƸŏƫŃĪŲĪƣÿŧŧǣ
ģĪǿŲĪģÿƫÿĜƣĪģŏƸżƣŊÿǜŏŲŃÿŧĪŃÿŧĜŧÿŏŰłżƣƸŊĪƣĪƠÿǣŰĪŲƸżłŰżŲĪǣFżƣƸÿǢŧÿǝƠǀƣƠżƫĪƫ
ģĪěƸŏƫƸƣÿģŏƸŏżŲÿŧŧǣģĪǿŲĪģÿƫܠŏܡÿŧĪŃÿŧżěŧŏŃÿƸŏżŲܠŏŏܡǝŊŏĜŊŏƫƣĪÿŧÿŲģܠŏŏŏܡǝŊŏĜŊżěŧŏŃÿƸĪƫ
the borrower to repay the amount and (iv) an exchange of promises and payments between
the parties.39
SŲŃĪŲĪƣÿŧ܉ƸŊĪĜŧÿƫƫŏǿĜÿƸŏżŲŏƫĜŧżƫĪŧǣƣĪŧÿƸĪģƸżƸŊĪĜŏǜŏŧŧÿǝĜŧÿƫƫŏǿĜÿƸŏżŲNżǝĪǜĪƣ܉
ƸŊĪƣĪÿƣĪŏŲƫƸÿŲĜĪƫŏŲǝŊŏĜŊܶÿŧżÿŲܷŰÿǣěĪĜŧÿƫƫŏǿĪģÿƫĪƢǀŏƸǣĪǜĪŲƸŊżǀŃŊŏƸģżĪƫŲżƸŰĪĪƸ
ƸŊĪĜŏǜŏŧŧÿǝƣĪƢǀŏƣĪŰĪŲƸƫłżƣěĪŏŲŃĪƢǀŏƸǣ܉ĪŃŏłܶÿŧżÿŲܷŏƫƠƣżǜŏģĪģÿŲģŏƸŏƫĜŧĪÿƣłƣżŰƸŊĪ
start that the borrower will not be able to repay the loan. It is still not entirely clear whether
ƠĪƣƠĪƸǀÿŧÿŲģƫǀƠĪƣܫŰÿƸǀƣŏƸǣŧżÿŲƫܫŰĪĪƸŏŲŃƸŊĪĜŏǜŏŧŧÿǝĜŧÿƫƫŏǿĜÿƸŏżŲÿƫģĪěƸܫŏƫÿŧƫż
ĜŧÿƫƫŏǿĪģÿƫģĪěƸłżƣƸÿǢŧÿǝƠǀƣƠżƫĪƫ40
FǀƣƸŊĪƣƫƠĪĜŏǿĜ'ÿŲŏƫŊŊǣěƣŏģƣǀŧĪƫŰÿǣƣĪĜŧÿƫƫŏłǣģĪěƸƸżĪƢǀŏƸǣÿŲģƸŊĪƣĪěǣŏŲƸĪƣĪƫƸƸż
dividends as described above in section 2.3.2.

Part Three: Implementation of the proposals in the BEPS
Action 4 report
3.1. General overview

'ĪŲŰÿƣŤƠÿƣƸŏĜŏƠÿƸĪģŏŲƸŊĪǝżƣŤŧĪÿģŏŲŃƸżƸŊĪ/ '/£®ĜƸŏżŲڐƣĪƠżƣƸ܉ÿŲģŏƸŊÿƫěĪĪŲ
ŃƣĪÿƸŧǣÿŲƸŏĜŏƠÿƸĪģŊżǝ'ĪŲŰÿƣŤǝżǀŧģŏŰƠŧĪŰĪŲƸƸŊĪĜżŲƸĪŲƸżłƸŊĪ/ '/£®ĜƸŏżŲ
4 report, as well as Directive 2016/1164 (ATAD). In 2017 the Danish Implementation Council,
which advises the Danish government in ensuring that Danish corporations are not subject
to stricter requirements than corporations in other EU countries, recommended that the
ƸŊƣĪĪ'ÿŲŏƫŊŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪƫěĪƫŏŰƠŧŏǿĪģÿŲģŊÿƣŰżŲŏƫĪģǝŏƸŊ/ '/£®ĜƸŏżŲ
4 report/ATAD article 4.41 Hence, the adjustments recommended were not to tighten the
interest limitation rules - as the Danish interest limitation rules are already quite strict - but
rather to simplify and align the Danish interest limitation rules to the international standards.
NżǝĪǜĪƣ ܉ÿƫ ģĪƫĜƣŏěĪģ ěĪŧżǝ 'ĪŲŰÿƣŤ ģŏģ ŲżƸ łżŧŧżǝ ƸŊĪ ƣĪĜżŰŰĪŲģÿƸŏżŲ żł ƸŊĪ
SŰƠŧĪŰĪŲƸÿƸŏżŲ żǀŲĜŏŧSŲƫƸĪÿģ'ĪŲŰÿƣŤƣĪƸÿŏŲÿŧŧƸŊƣĪĪŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪƫÿŲģżŲŧǣ
align the earning-based limitation rule, i.e. the EBIT-based limitation rule, to match the OECD
/£®ĜƸŏżŲڐƣĪƠżƣƸ'¼ܕÿƣƸŏĜŧĪڐFǀƣƸŊĪƣƸŊĪ'ÿŲŏƫŊŊǣěƣŏģƣǀŧĪƫżŲƣĪĜŧÿƫƫŏǿĜÿƸŏżŲżł
ĜżƣƠżƣÿƸĪƸÿǢÿěŧĪĪŲƸŏƸŏĪƫƸżƠĪƣŰÿŲĪŲƸĪƫƸÿěŧŏƫŊŰĪŲƸƫÿŲģżŲƣĪĜŧÿƫƫŏǿĜÿƸŏżŲżłģĪěƸƸż

39

40

41

See also Jakob Bundgaard in Derivatives & Financial Instruments, 2008 (Vol. 10), No. 4, Perpetual and SuperMaturity Debt Instruments in International Tax Law.
®ĪĪÿŧƫż ÿŊŏĪƣƫģĪ'ƣżŏƸFŏƫĜÿŧSŲƸĪƣŲÿƸŏżŲÿŧ܉ǜżŧړڕě¼܉ڎڍڌڎ܉ŊĪģĪěƸܫĪƢǀŏƸǣĜżŲǀŲģƣǀŰ'܉ĪŲŰÿƣŤ܉ƠƠڍڑڎܫڍڏڎ
and Jakob Bundgaard in Derivatives & Financial Instruments, 2008 (Vol. 10), No. 4, Perpetual and Super-Maturity
Debt Instruments in International Tax Law.
®ĪĪŲěĪłÿŧŏŲŃłƣÿSŰƠŧĪŰĪŲƸĪƣŏŲŃƫƣĖģĪƸ܈ĪŤęŰƠĪŧƫĪÿłŰĪƸżģĪƣƸŏŧƫŤÿƸƸĪǀŲģŃĖĪŧƫĪ܉ģÿƸĪģڐڍrÿƣĜŊړڍڌڎ
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equity will be abolished and be replaced by the hybrid rules contained in OECD BEPS Action
2 report/ATAD article 9.42
3.2. Implementation of the BEPS Action 4 report

The OECD BEPS Action 4 report’s recommendation on best practice to prevent base erosion
ÿŲģƠƣżǿƸƫŊŏǽƸŏŲŃƸŊƣżǀŃŊŏŲƸĪƣĪƫƸĪǢƠĪŲƫĪƫ܉ŏƫÿŲĪÿƣŲŏŲŃěÿƫĪģŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪ¼ŊĪ
recommended approach is to limit the deduction of interests and payments economically
ĪƢǀŏǜÿŧĪŲƸƸżŏŲƸĪƣĪƫƸƫ܉ƸżěĪƸǝĪĪŲބڌڏܫڌڍżł/S¼'ܠǿǢĪģƣÿƸŏż܉ܡěǀƸÿŧƫżƸżÿƠƠŧǣÿŃƣżǀƠ
ƣÿƸŏżܫƣǀŧĪÿŧżŲŃƫŏģĪƸŊĪǿǢĪģƣÿƸŏż¼ŊĪŃƣżǀƠƣÿƸŏżܫƣǀŧĪǝŏŧŧÿŧŧżǝģĪģǀĜƸŏżŲƫǀƠƸżŲĪƸ
interest payments to third parties divided by EBITDA calculated on the basis of the worldwide
ŃƣżǀƠÿĜĜżǀŲƸŏŲŃǿŃǀƣĪƫFǀƣƸŊĪƣ܉ÿde minimis (group) threshold is recommended to carve
żǀƸŧżǝƣŏƫŤĪŲƸŏƸŏĪƫܕŃƣżǀƠƫhÿƫƸŧǣ܉ÿĜÿƣƣǣܫłżƣǝÿƣģżłģŏƫÿŧŧżǝĪģŏŲƸĪƣĪƫƸĪǢƠĪŲƫĪƫÿŲģ
conversely a carry-forward of unused interest capacity is recommended.43
The OECD BEPS Action 4 report also recommends supporting the EBITDA-rule by rules
ÿŏŰŏŲŃƸżƠƣĪǜĪŲƸĜŏƣĜǀŰǜĪŲƸŏżŲ܉ÿƫǝĪŧŧÿƫƸżĜżŲƫŏģĪƣŏŲƸƣżģǀĜŏŲŃƣǀŧĪƫƸżƸÿĜŤŧĪƫƠĪĜŏǿĜ
ěÿƫĪĪƣżƫŏżŲÿŲģƠƣżǿƸƫŊŏǽƸŏŲŃƣŏƫŤƫŲżƸÿģģƣĪƫƫĪģŏŲƸŊĪ/ '/£®ĜƸŏżŲڐƣĪƠżƣƸ܉łżƣ
example rules on thin capitalisation.
The earning based approach is considered a straightforward approach which ensures
ƸŊÿƸƸŊĪŲĪƸŏŲƸĪƣĪƫƸģĪģǀĜƸŏżŲƫÿƣĪģŏƣĪĜƸŧǣŧŏŲŤĪģƸżƸŊĪŃĪŲĪƣÿƸŏżŲżłƸÿǢÿěŧĪŏŲĜżŰĪěǣ
economic activities. However, the OECD BEPS Action 4 report also considers using asset values
ƸżŰĪÿƫǀƣĪĪĜżŲżŰŏĜÿĜƸŏǜŏƸǣ¼ŊĪŰÿŏŲěĪŲĪǿƸǝżǀŧģěĪƸŊÿƸÿƫƫĪƸǜÿŧǀĪƫÿƣĪŃĪŲĪƣÿŧŧǣ
more stable than earnings which would improve certainty and create a steadier and more
predictable level of interest limitation.44
¼ŊĪ/ '/£®ĜƸŏżŲڐƣĪƠżƣƸĪŰƠŊÿƫŏƫĪƫƸŊÿƸƸŊĪŤĪǣŏƫƫǀĪŏŲÿƠƠŧǣŏŲŃÿŲÿƫƫĪƸƫܫěÿƫĪģ
approach is not only to identify those assets which drive the creation of value, but also to
ÿĜŊŏĪǜĪÿĜżŲƫŏƫƸĪŲƸÿŲģÿĜĜĪƠƸÿěŧĪŰżģĪŧłżƣǜÿŧǀŏŲŃĪÿĜŊÿƫƫĪƸ¼ŊĪǀƫĪżłŰÿƣŤĪƸǜÿŧǀĪƫ
could be impractical and involve an excessive compliance burden, while amortised historic
ĜżƫƸǜÿŧǀÿƸŏżŲĜżǀŧģŃŏǜĪƣŏƫĪƸżŏŲĜżŲƫŏƫƸĪŲĜŏĪƫÿŲģĜÿŲěĪŏŲǵŧǀĪŲĜĪģěǣŰÿŲÿŃĪŰĪŲƸ
ģĪĜŏƫŏżŲƫƫǀĜŊÿƫǝƣŏƸĪģżǝŲƫNŏƫƸżƣŏĜĜżƫƸŏƫÿŧƫżǀŲŧŏŤĪŧǣƸżƣĪƠƣĪƫĪŲƸƸŊĪÿĜƸǀÿŧǜÿŧǀĪżł
the assets contribution to the economic activity, especially in relation to intangible assets in
ǝŊŏĜŊĜÿƫĪƸŊĪŧÿƣŃĪƫƸƣĪǜĪŲǀĪŃĪŲĪƣÿƸŏŲŃÿƫƫĪƸƫżłƫżŰĪŃƣżǀƠƫǝŏŧŧƠżƸĪŲƸŏÿŧŧǣŲżƸěĪƸÿŤĪŲ
into account in an asset-based approach.45
ƫģĪƫĜƣŏěĪģÿěżǜĪŏŲƫĪĜƸŏżŲڍڎÿŲģ'ڏڎĪŲŰÿƣŤÿƠƠŧŏĪƫƸŊƣĪĪŰÿŏŲŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲ
rules:
(i) a thin capitalisation rule
(ii) an asset-based limitation rule
(iii) an EBIT-based limitation rule
FżŧŧżǝŏŲŃ/ '/£®ĜƸŏżŲڐƣĪƠżƣƸ'܉'¼ܕĪŲŰÿƣŤǝŏŧŧÿƫ܉żłڍdÿŲǀÿƣǣ܉ڕڍڌڎÿƠƠŧǣƸŊƣĪĪ
main interest limitation rules:
(i) a thin capitalisation rule

42
43
44
45

276

See Bill no 1726 of 27 December 2018.
See OECD BEPS Action 4 report, cha. 1.
See OECD BEPS Action 4 report, para. 79.
See OECD BEPS Action 4 report, para. 80.

TELL
(ii) an asset-based limitation rule
(iii) an EBITDA-based limitation rule
'ĪŲŰÿƣŤƸŊĪƣĪěǣƣĪƸÿŏŲƸŊĪƸŊŏŲĜÿƠŏƸÿŧŏƫÿƸŏżŲƣǀŧĪÿƫÿƸÿƣŃĪƸĪģƣǀŧĪ܉ěǀƸÿŧƫżƸŊĪÿƫƫĪƸܫ
based interest limitation rule as the general interest limitation rule without any material
changes. It seems that the Danish legislator does not share the OECD BEPS Action 4 reports
concerns in relation to inconsistencies or that some corporate group’s most valuable assets
ŰÿǣŲżƸěĪƸÿŤĪŲŏŲƸżÿĜĜżǀŲƸǝŊĪŲÿƠƠŧǣŏŲŃƸŊĪÿƫƫĪƸܫěÿƫĪģŧŏŰŏƸÿƸŏżŲƣǀŧĪ܉ÿƫƸŊĪƣǀŧĪǀƫĪƫ
the historic, i.e. depreciated, value of the assets. The asset-based limitation rule is therefore
ƠƣżěÿěŧǣƫƸŏŧŧƸŊĪƫƸƣŏĜƸĪƫƸŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪŏŲ'ĪŲŰÿƣŤłżƣŧÿƣŃĪܠƣ'ܡÿŲŏƫŊĜżƣƠżƣÿƸŏżŲƫ
NżǝĪǜĪƣ܉łżŧŧżǝŏŲŃ/ '/£®ĜƸŏżŲڐƣĪƠżƣƸÿŲģ¼''܉ĪŲŰÿƣŤŊÿƫÿŰĪŲģĪģƸŊĪ
EBIT-based limitation rule to comply with both OECD BEPS Action 4 report and ATAD article
4.46NĪŲĜĪŏŲĜżŰĪƫƸÿƣƸŏŲŃڍdÿŲǀÿƣǣڕڍڌڎżƣŧÿƸĪƣƸŊĪƸÿǢÿěŧĪŏŲĜżŰĪěĪłżƣĪŲĪƸǿŲÿŲĜŏŲŃ
expenses, taxes, depreciation and amortisation (EBITDA) can only be reduced by a maximum
żłބڌڏěǣǜŏƣƸǀĪżłģĪģǀĜƸŏŲŃŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫ܉ŏĪłƣżŰÿŲ/S¼ܠܫƸÿǢǿŃǀƣĪܡƸżÿŲ
/S¼'ܫƣǀŧĪܠƫƸŏŧŧƸÿǢǿŃǀƣĪܡFǀƣƸŊĪƣ܉ƸŊĪde minimis threshold was increased from DKK
21,300,000 to 22,313,400 DKK (approx. 3 million EUR). Moreover, the new EBITDA-based
ŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪģżĪƫŲżƸÿƠƠŧǣƸżǿŲÿŲĜŏÿŧǀŲģĪƣƸÿŤŏŲŃƫĜżǜĪƣĪģěǣ¼'ÿƣƸŏĜŧĪ
2(5), which is in line with the OECD BEPS Action 4 report, unless the taxpayer elects the rule
to apply for 10 years.
ƫÿłǀƣƸŊĪƣÿŰĪŲģŰĪŲƸƸŊĪģĪǿŲŏƸŏżŲżłŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫŏŲƸŊĪŲĪǝ/S¼'ܫ
ěÿƫĪģŧŏŰŏƸÿƸŏżŲƣǀŧĪģĪǜŏÿƸĪƫłƣżŰƸŊĪģĪǿŲŏƸŏżŲżłŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫŏŲƸŊĪÿƫƫĪƸܫ
based limitation rule, as dividends, as well as capital gains and losses on shares, is no longer
ŏŲĜŧǀģĪģŏŲƸŊĪģĪǿŲŏƸŏżŲżłŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫ47¼ŊĪƣǀŧĪƫǝŏŧŧÿƠƠÿƣĪŲƸŧǣÿƠƠŧǣģŏǳłĪƣĪŲƸ
ģĪǿŲŏƸŏżŲƫżłŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫÿƫŲĪƸƫŊÿƣĪŏŲĜżŰĪŏƫŲżƸŏŲĜŧǀģĪģŏŲĜÿŧĜǀŧÿƸŏŲŃƸŊĪ
ŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫŏŲƸŊĪ/S¼'ܫěÿƫĪģŧŏŰŏƸÿƸŏżŲƣǀŧĪ
Net share income cannot accurately be seen as payments equivalent to interest but was
żƣŏŃŏŲÿŧŧǣŏŲĜŧǀģĪģŏŲƸŊĪ'ÿŲŏƫŊģĪǿŲŏƸŏżŲżłŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫƸżƣĪģǀĜĪƸŊĪŲĪƸ
ǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫŏŲżƣģĪƣƸżĜżŰƠĪŲƫÿƸĪłżƣƫŊÿƣĪƫŃĪŲĪƣÿƸŏŲŃƸÿǢÿěŧĪŏŲĜżŰĪƸŊÿƸÿƣĪ
not included in calculating the asset-base in the asset-based interest limitation rule. As of 1
dÿŲǀÿƣǣ܉ڕڍڌڎƫǀĜŊŲĪƸƫŊÿƣĪŏŲĜżŰĪŏƫŲżŧżŲŃĪƣŏŲĜŧǀģĪģŏŲƸŊĪģĪǿŲŏƸŏżŲżłŲĪƸǿŲÿŲĜŏŲŃ
expenses in relation to the EBITDA-based limitation rule but will instead be included in the
calculation of EBITDA. The amendment seems necessary to comply with ATAD article 4, as
ÿŲŏŲĜŧǀƫŏżŲżłŲĪƸƫŊÿƣĪŏŲĜżŰĪŏŲƸŊĪŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫŰÿǣŏŲƫżŰĪŏŲƫƸÿŲĜĪƫŧĪÿģ
to a higher interest deduction than allowed under ATAD article 4.
Further a group ratio-rule is enacted in conjunction with the EBITDA-based rule, as the
ratio of net interest to third parties divided by EBITDA of the worldwide group can replace
ƸŊĪǿǢĪģބڌڏƣÿƸŏżŏŲÿĜĜżƣģÿŲĜĪǝŏƸŊƸŊĪ/ '/£®ĜƸŏżŲڐƣĪƠżƣƸNĪŲĜĪ܉ĜżƣƠżƣÿƸŏżŲƫ
subject to Danish joint taxation, or which could be part of Danish international joint taxation,
ŰÿǣŏŲƫƸĪÿģżłƸŊĪބڌڏƣÿƸĪƣĪŧǣżŲŏƸƫŃƣżǀƠܹƫŲĪƸƸŊŏƣģƠÿƣƸǣŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫܕ/S¼'
ƣÿƸŏżěÿƫĪģżŲƸŊĪŃƣżǀƠƫĜżŲƫżŧŏģÿƸĪģǿŲÿŲĜŏÿŧƫƸÿƸĪŰĪŲƸ48
hÿƫƸŧǣ܉ƸŊĪĪǢĜĪĪģŏŲŃŲĪƸǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫĜÿŲƫƸŏŧŧěĪĜÿƣƣŏĪģłżƣǝÿƣģǀŲŧŏŰŏƸĪģŧǣ܉
while following the implementation of ATAD article 4 also unused interest capacity (EBITDA)
ŰÿǣěĪĜÿƣƣŏĪģłżƣǝÿƣģłżƣǀƠƸżǿǜĪǣĪÿƣƫ
46
47
48

See Bill no 1726 of 27 December 2018.
See Bill no. 1726 of 27 December 2018.
See Bill no. 1726 of 27 December 2018.
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3.3. No implementation of the BEPS Action 4 report

àŊŏŧĪ'ĪŲŰÿƣŤǝÿƫĪŲŃÿŃĪģŏŲƸŊĪǝżƣŤżŲ/ '/£®ĜƸŏżŲ܉ڐƸŊĪ'ÿŲŏƫŊŧĪŃŏƫŧÿƸżƣƫƸŏŧŧ
does not seem to have converted to the idea of having an earning-based limitation rule as
the main interest limitation rule. Instead the Danish legislator seems committed to the assetbased limitation rule despite the concerns raised in the OECD BEPS Action 4 report, paragraph
܉ڌڔżŲŰĪÿƫǀƣŏŲŃĪĜżŲżŰŏĜÿĜƸŏǜŏƸǣěÿƫĪģżŲŊŏƫƸżƣŏĜĜżƫƸƫSŲƸŊŏƫƣĪŃÿƣģ'܉ĪŲŰÿƣŤŊÿƫŲżƸ
followed the OECD recommendations but apparently considers an earnings-based limitation
rule a good supplement to the asset-based limitation rule.
NżǝĪǜĪƣ ܉ÿƫ ŰĪŲƸŏżŲĪģ ÿěżǜĪ ŏŲ ƫĪĜƸŏżŲ ' ܉ڎڏĪŲŰÿƣŤ Ŋÿƫ ŏŰƠŧĪŰĪŲƸĪģ ŰÿŲǣ
of the recommendations into the current earning-based limitation rule, as part of the
implementation of ATAD and thereby comply with the OECD BEPS Action 4 report.
The OECD BEPS Action 4 report recommends that, as a minimum, the earning-based
limitation rule is applied to all entities that are part of a multinational group, but countries
may also apply it more broadly to include stand-alone entities. The Danish earning-based
interest limitation rule goes further than the minimum recommendation as the rule applies
Ƹż ÿŧŧ ĜżƣƠżƣÿƸŏżŲƫ ܉ŏŲĜŧǀģŏŲŃ ƫƸÿŲģÿŧżŲĪ ĪŲƸŏƸŏĪƫ ܉ĪǜĪŲ ƸŊżǀŃŊ ƸŊĪ ƣŏƫŤ żł /£® ƫĪĪŰƫ
ƫŏŃŲŏǿĜÿŲƸŧǣŧżǝĪƣŏŲƣĪŧÿƸŏżŲƸżƫƸÿŲģÿŧżŲĪĪŲƸŏƸŏĪƫƸŊÿŲŏŲƣĪŧÿƸŏżŲƸżŰǀŧƸŏŲÿƸŏżŲÿŧŃƣżǀƠƫ
The new Danish earning-based interest limitation rule includes the recommend group
ƣÿƸŏżܫƣǀŧĪ¼ŊĪĜŊżŏĜĪżłÿƠƠŧǣŏŲŃƸŊĪŃƣżǀƠƣÿƸŏżܫƣǀŧĪÿŧƫżĪŲƸÿŏŧƫƸŊÿƸ'ĪŲŰÿƣŤģżŲżƸÿƠƠŧǣ
an equity escape-rule (assets-based ratio), as also discussed in OECD BEPS Action 4 report,
paragraph 118 and possible under ATAD article 4. ATAD article 4 enables a country to apply
an equity escape-rule instead of the group ratio-rule. According to the equity escape-rule a
ĜżƣƠżƣÿƸŏżŲŰÿǣłǀŧŧǣģĪģǀĜƸŏƸƫǿŲÿŲĜŏŲŃĪǢƠĪŲƫĪƫŏłƸŊĪĜżƣƠżƣÿƸŏżŲĜÿŲģĪŰżŲƫƸƣÿƸĪƸŊÿƸ
the ratio of equity over total assets is equal to or higher than the equivalent ratio of the overall
ŃƣżǀƠNżǝĪǜĪƣ'܉ĪŲŰÿƣŤģŏģŲżƸĜŊżżƫĪƸżŏŲƸƣżģǀĜĪÿŲĪƢǀŏƸǣĪƫĜÿƠĪܫƣǀŧĪ
hÿƫƸŧǣ܉ĜżǀŲƸƣŏĪƫŰÿǣĜŊżżƫĪƸżĪǢĜŧǀģĪŏŲƸĪƣĪƫƸĪǢƠĪŲƫĪƫŏŲĜǀƣƣĪģżŲƫƠĪĜŏǿĜƸŊŏƣģܫƠÿƣƸǣ
ŧżÿŲƫƣĪŧÿƸĪģƸżĜĪƣƸÿŏŲƠǀěŧŏĜܫěĪŲĪǿƸÿƫƫĪƸƫ49'ĪŲŰÿƣŤŊÿƫŲżƸĜŊżƫĪŲƸżŏŲƸƣżģǀĜĪƫǀĜŊ
ÿŲĪǢĪŰƠƸŏżŲłżƣƠǀěŧŏĜܫěĪŲĪǿƸƠƣżšĪĜƸƫ
ŧŧŏŲÿŧŧ'܉ĪŲŰÿƣŤģżĪƫłżŧŧżǝŰżƫƸżłƸŊĪƣĪĜżŰŰĪŲģÿƸŏżŲƫĜżŲƸÿŏŲĪģŏŲƸŊĪ/ '
BEPS Action 4 report, mainly through ATAD, but still chooses to apply an asset-based main
limitation rule, while the earnings-based EBITDA-rule complements the asset-based
limitation rule.
3.4. European Union implementation

On 28 January 2016, the European Commission presented the proposal for ATAD I, as part
żłƸŊĪݎŲƸŏ¼ܫÿǢǜżŏģÿŲĜĪ£ÿĜŤÿŃĪ܉ÿŲģżŲڌڎdǀŲĪ܉ڒڍڌڎƸŊĪ'ŏƣĪĜƸŏǜĪݎǝÿƫÿģżƠƸĪģŲڕڎ
May 2017, ATAD II was formally adopted amending ATAD I in relation to hybrid mismatches
ǝŏƸŊƸŊŏƣģĜżǀŲƸƣŏĪƫ¼ŊĪƠǀƣƠżƫĪŏƫǿƣƫƸÿŲģłżƣĪŰżƫƸƸżǿŃŊƸƸÿǢÿǜżŏģÿŲĜĪÿŲģÿŃŃƣĪƫƫŏǜĪ
ƸÿǢƠŧÿŲŲŏŲŃÿŲģÿŧƫżƸżÿǜżŏģƣŏƫŤƫÿƫƫżĜŏÿƸĪģǝŏƸŊǀŲŏŧÿƸĪƣÿŧÿŲģƫǀěƫĪƢǀĪŲƸģŏǜĪƣŃĪŲƸ
implementation of BEPS measures by each member state, which could fragment the single
ŰÿƣŤĪƸěǣĜƣĪÿƸŏŲŃŲÿƸŏżŲÿŧƠżŧŏĜǣĜŧÿƫŊĪƫ܉ģŏƫƸżƣƸŏżŲƫÿŲģƸÿǢżěƫƸÿĜŧĪƫłżƣěǀƫŏŲĪƫƫĪƫ
żƠĪƣÿƸŏŲŃǝŏƸŊŏŲƸŊĪƫŏŲŃŧĪŰÿƣŤĪƸ
49
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See OECD BEPS Action 4 report, para. 64-71.
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Ųڍڏrÿǣ܉ڔڍڌڎÿ'ÿŲŏƫŊģƣÿǽƸƠƣżƠżƫÿŧżŲŏŰƠŧĪŰĪŲƸŏŲŃ¼'SޠSSŏŲƸż'ÿŲŏƫŊƸÿǢŧÿǝ
ǝÿƫƫǀěŰŏƸƸĪģłżƣÿƠǀěŧŏĜŊĪÿƣŏŲŃ܉ěǀƸǝŏƸŊżŲŧǣłżǀƣǝĪĪŤƫłżƣƸŊĪƠǀěŧŏĜƸżƣĪƫƠżŲģ50 The
public hearing ended 28 June 2018, and no actual bill was presented before parliament until
3 October 2018.51 The bill 28 on the Danish implementation of ATAD I & II was then separated
ŏŲƸżƸǝżěŏŧŧƫ܉ƣĪƫƠĪĜƸŏǜĪŧǣhڔڎÿŲģh¼ڔڎŊĪěŏŧŧěĪŏŲĪǳłĪĜƸÿƫżłڍdÿŲǀÿƣǣ܉ڕڍڌڎǝŏƸŊ
ŊǣěƣŏģÿŲģĪǢŏƸƸÿǢܫƣǀŧĪƫƸÿŤŏŲŃĪǳłĪĜƸÿƫżłڍdÿŲǀÿƣǣ܉ڌڎڌڎǝŊŏŧĪ F ƣǀŧĪƫǝŊĪƣĪƫĪƠÿƣÿƸĪ
into L 28 B and are still pending before the Danish Parliament. The Danish implementation
is very similar to the wording of ATAD I & II and the details of the Danish implementation of
the interest limitation rule(s) in ATAD article 4 are described above in section 3.2.
Lastly, it should be noted that part of the Danish thin capitalisation rule was found
incompatible with articles 49 and 54 TFEU, as it only allowed a Danish resident company a
tax exemption for interest paid by a Danish resident subsidiary, but not by a non-resident
subsidiary, if the Danish subsidiary is not entitled to a tax deduction for the corresponding
interest expenditure due to the Danish thin capitalisation rule. A new section 11(7) of the
Corporate Tax Act was added to also allow for tax exemption for interest paid by a nonresident subsidiary insofar as the Danish subsidiary is not entitled to a tax deduction for the
corresponding interest expenditure due to local thin capitalisation rules, as well as the Danish
thin capitalisation rule (had it applied).52
The (in)compatibility of the consolidated approach in relation to both the asset-based
limitation rule and the earnings-based limitation rule with articles 49 and 54 TFEU has been
discussed - also in the light of the ECJ decisions in C-350/11 Argenta Spaarbank and recently in
C-650/16 Bevola – but it has not resulted in any changes to the Danish legislation.

Part Four: Cross-border consequences
4.1. Domestic rules addressing foreign interest-limitation rules

'ĪŲŰÿƣŤŊÿƫěĪĪŲƢǀŏƸĪÿĜƸŏǜĪǝŏƸŊƣĪƫƠĪĜƸƸżÿŲƸŏܫƸÿǢÿǜżŏģÿŲĜĪƣǀŧĪƫƸżÿǜżŏģģżǀěŧĪ
deductions (double dip) as well as deduction/no-inclusion situations.
This includes hybrid rules, as described above, but also double dip rules. Individuals and
ĜżƣƠżƣÿƸŏżŲƫƣĪƫŏģĪŲƸŏŲ'ĪŲŰÿƣŤĜÿŲŲżƸģĪģǀĜƸĪǢƠĪŲƫĪƫŏŲ'ĪŲŰÿƣŤŏłƸŊĪƫÿŰĪĪǢƠĪŲƫĪƫ
are also deductible according to foreign rules.53 Further, losses in a Danish permanent
establishment cannot be deducted if the losses can also be deducted in the foreign state,
where the headquarter is resident.54 Foreign interest-limitation rules can prevent double dip
situations by causing the Danish double dip rules not to apply.
Further, a deduction/no inclusion can be avoided by denying a tax exemption for
received dividends if the dividends can be deducted by the distributing entity.55 A denial of
deductibility according to foreign interest limitation rules can thereby ensure that dividends
ƣĪĜĪŏǜĪģŏŲ'ĪŲŰÿƣŤƣĪŰÿŏŲƸÿǢĪǢĪŰƠƸ
50
51
52
53
54
55

®ĪĪƸŊĪģƣÿǽƸƠƣżƠżƫÿŧżŲSŰƠŧĪŰĪŲƸŏŲŃƸŊĪŲƸŏ¼ܫÿǢǜżŏģÿŲĜĪ'ŏƣĪĜƸŏǜĪ܉ģÿƸĪģڔڎrÿǣܠڔڍڌڎdŲƣܡڍڒڐڍܫړڍڌڎ
See Bill no. 28 2018-19.
Cf. s. 11(7) of the Corporate Tax Act.
Cf. s. 5G of the Tax Assessment Act.
Cf. s. 31 of the Corporate Tax Act. The rule was scrutinised by the ECJ in NN C-28/17.
Cf. s. 13 of the Corporate Tax Act.
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Lastly, following the C-593/14 Masco-case Danish corporations and permanent
ĪƫƸÿěŧŏƫŊŰĪŲƸƫŏŲ'ĪŲŰÿƣŤÿƣĪƸÿǢĪǢĪŰƠƸżŲŏŲƸĪƣĪƫƸŏŲĜżŰĪÿŲģĜÿƠŏƸÿŧŃÿŏŲƫżŲŧżÿŲƫŏł
the deduction of the corresponding interest payment and/or capital losses has been denied
according to the thin capitalisation rule in another EU/EEA country; up to what would have
been denied according to the Danish thin capitalisation rule had the borrower been a resident
ŏŲ'ĪŲŰÿƣŤ56 The tax exemption provided in the Danish thin capitalisation rule is herewith
ģŏƣĪĜƸŧǣÿǳłĪĜƸĪģěǣłżƣĪŏŃŲƸŊŏŲĜÿƠŏƸÿŧŏƫÿƸŏżŲƣǀŧĪƫ
4.2. Mutual agreement and other mechanisms for avoiding double taxation
4.2.1. Before the BEPS Action 4 report

FŏƣƫƸŧǣ܉ƠƣżÿĜƸŏǜĪƫƸĪƠƫĜÿŲěĪƸÿŤĪŲŏŲżƣģĪƣƸżÿǜżŏģģżǀěŧĪƸÿǢÿƸŏżŲěǣƣĪƢǀĪƫƸŏŲŃ܉ǜŏÿƸŊĪ
Danish tax authorities, a binding ruling on the Danish tax consequences of a considered
transaction or a transaction which has already been carried out.57 It is also possible for
corporations to request for an advance pricing agreement (APA) which is a commonly used
tool by a number of multinational companies.58'ĪŲŰÿƣŤŊÿƫĜżŲĜŧǀģĪģěŏŧÿƸĪƣÿŧ£ƫǝŏƸŊ
ƫĪǜĪƣÿŧģŏǳłĪƣĪŲƸłżƣĪŏŃŲƸÿǢÿģŰŏŲŏƫƸƣÿƸŏżŲƫƫǀĜŊÿƫƸŊĪÃŲŏƸĪģ®ƸÿƸĪƫ ܉ŊŏŲÿÿŲģdÿƠÿŲ
®ĪĜżŲģŧǣ܉ƣĪƸƣżÿĜƸŏǜĪƫƸĪƠƫĜÿŲěĪƸÿŤĪŲŏŲżƣģĪƣƸżÿǜżŏģģżǀěŧĪƸÿǢÿƸŏżŲěǣŰÿŤŏŲŃÿŲ
administrative appeal of a tax assessment. The taxpayer cannot appeal a tax assessment
directly to the courts prior to an administrative appeal before the Tax Board or Tax Tribunal.59
ĜżǀƣƸÿƠƠĪÿŧŰǀƫƸěĪǿŧĪģǝŏƸŊŏŲƸŊƣĪĪŰżŲƸŊƫÿǽƸĪƣƸŊĪǿŲÿŧÿģŰŏŲŏƫƸƣÿƸŏǜĪģĪĜŏƫŏżŲŊÿƫ
been rendered. 60
The most common retroactive relief mechanism in relation to avoiding double taxation,
ŏƫƸŊĪrǀƸǀÿŧŃƣĪĪŰĪŲƸ£ƣżĜĪģǀƣĪܠr£ܡŧŧżł'ĪŲŰÿƣŤܹƫƸÿǢƸƣĪÿƸŏĪƫܫěĪƫŏģĪƫżŲŧǣƸǝżܫ
ŏŲĜŧǀģĪÿr£ƠƣżǜŏƫŏżŲtĪÿƣŧǣÿŧŧr£ƣĪƢǀĪƫƸƫŰÿģĪŏŲ'ĪŲŰÿƣŤŊÿǜĪěĪĪŲƣĪƫżŧǜĪģ61
None of the Danish tax treaties in force include an active arbitration clause. However, the
arbitration clauses in the tax treaties with Japan, Switzerland and Israel will be activated if
'ĪŲŰÿƣŤĜżŲĜŧǀģĪƫÿƫŏŰŏŧÿƣܠÿĜƸŏǜĪܡÿƣěŏƸƣÿƸŏżŲĜŧÿǀƫĪǝŏƸŊÿŲżƸŊĪƣĜżǀŲƸƣǣ'ĪŲŰÿƣŤŏƫ
also part of the EU Arbitration Convention (transfer pricing) and has implemented Directive
2017/1852/EU on tax dispute resolution mechanisms in the European Union.
 ܓܓڒܓڒܓڔǼƸĪƣƸŊĪ/£®ĜƸŏżŲڔƣĪƠżƣƸ

'ĪŲŰÿƣŤǝÿƫƢǀŏƸĪÿĜƸŏǜĪŏŲƸŊĪ/£®ƠƣżšĪĜƸÿŲģŏŲƸŊĪģĪǜĪŧżƠŰĪŲƸżłƸŊĪrǀŧƸŏŧÿƸĪƣÿŧ
SŲƫƸƣǀŰĪŲƸܠrhS'ܡĪƫƠŏƸĪƸŊĪÿĜƸŏǜĪƠÿƣƸŏĜŏƠÿƸŏżŲ'܉ĪŲŰÿƣŤŊÿƫŏŲŏƸŏÿŧŧǣŰÿģĪŲĪÿƣŧǣĪǜĪƣǣ

56
57
58

59
60
61
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Cf. s. 11(7) of the Corporate Tax Act.
Cf. s. 21 of the Tax Administration Act.
See Danish Branch report in Cahiers de Droit Fiscal International Vol. 101 A: Dispute resolution procedures in
international tax matters.
Cf. s. 48 of the Tax Administration Act.
Cf. s. 48 of the Tax Administration Act.
See Danish Branch report in Cahiers de Droit Fiscal International Vol. 101 A: Dispute resolution procedures in
international tax matters.
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reservation possible to the MLI.62NżǝĪǜĪƣ܉ŲĪÿƣŧǣÿŧŧƣĪƫĪƣǜÿƸŏżŲƫƫĪĪŰŧŏǽƸĪģŏŲƸŊĪģƣÿǽƸŏŧŧ
ƫǀěŰŏƸƸĪģłżƣƠǀěŧŏĜŊĪÿƣŏŲŃڌڏtżǜĪŰěĪƣ܉ڔڍڌڎěǀƸÿƫżłǣĪƸ܉ŲżěŏŧŧżƣǿŲÿŧƣĪƫĪƣǜÿƸŏżŲŊÿƫ
been presented before the Danish Parliament.
It should be noted that none of the above-mentioned dispute resolution mechanisms
ƫƠĪĜŏǿĜÿŧŧǣÿģģƣĪƫƫģŏƫƠǀƸĪƫƣĪŧÿƸŏŲŃƸżŏŲƸĪƣĪƫƸŧŏŰŏƸÿƸŏżŲƣǀŧĪƫ܉ŲĪŏƸŊĪƣƠƣŏżƣƸżŲżƣÿǽƸĪƣ
the OECD BEPS Action 4 report.

62

See ŊƸƸƠܕܕ܈ǝǝǝżĪĜģżƣŃܕƸÿǢܕƸƣĪÿƸŏĪƫܕěĪƠƫܫŰŧŏܫƠżƫŏƸŏżŲܫģĪŲŰÿƣŤƠģł
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